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CHAPTERI
INTRODUCTION
A. InternationalCommercialArbitrationandTrade

1.Arbitrationasanalternativedisputeresolutio nmethod
Evolutionofarbitrationasamethodofdisputeresoluti oncanbecountedbacktothe
earlydaysofbusiness,whentraderslookedtoathir dpartytosolvedisputesbetweenthem 1.The
processhasundergonealotofchangesfromthen,butt hebasicnatureofarbitrationremainsthe
same2.Itdependsonacontractualagreementbetweenparties toresolvetheirdisputebeforea
selectgroupofnon-governmentalbodyandacceptingits decisionasbinding. 3Buttheprocess
hasundergonealotofchangesandasincaseofevo lutionhasadaptedtothechangingtimes 4.
Enterprisesallovertheworldhavestartedconductin gbusinessonaninternationalscale.
Producersandsuppliersfromdifferentcontinentscontr actproduceandsellproductsintheglobal
marketthroughbranchesandagents.Firmshavebegunto increasinglylookabroadformerger
partners,distribution,franchiseetc.Allthesetrans actionsarebasedoncontractsbetweenthe
partiesandthereforethereareboundtobequestionson interpretationofclausesandothersuch
issuestobesettledamongtheparties.Arbitrationhas frequentlybeenthechoiceofthese
                                              
1
RobertB.vonMehren, FromVynior’sCaseToMitsubishi:TheFutureofArbitrationandPublic Law,12
BrooklynJ.Int’lL583(1986);BretFulkerson, AComparisonofCommercialArbitration:UnitedStates&
LatinAmerica, 23Hous.J.Int'lL.537,539(2001);WilliamM.Howard, EvolutionofConstitutionally
MandatedArbitration, 48SepARBJ27(1993);A LANREDFERN&M ARTINHUNTER,I NTERNATIONAL
COMMERCIALARBITRATION 2(1996)
2
 See R EDFERN  supranote1
3
G ARYB.B ORN,I NTERNATIONALCOMMERCIALARBITRATIONINTHE UNITED STATESCOMMENTARY&
MATERIALS 1(1994)
4
J.Schaefer, NewSolutionsforInterimMeasuresofProtectioninInternationalCommer cialArbitration:
English,GermanandHongKongLawCompared, vol2.2ElectronicJournalofComparativeLaw,(August
1998), availableat http://www.ejcl.org/ejcl/22/art22-2.html
 2
enterprisesindealingwiththeircounterparts.Ithas becomethedominantmethodsofsettlement
ofinternationaltradedisputesandhenceitsimportan cehasincreased 5.Arbitrationcanprovidea
highlyefficientalternativemeansofdisputeresoluti onforbanksandfinancialinstitutionsandis
sometimespreferabletolitigation 6.
2.DevelopmentsintheInfrastructureforInternat ional
Arbitration
Thedebateaboutarbitrationasaviablealternativeto litigationisstillcontinuing.But,
nowinthetimesavvyworldofentrepreneurs,arbitrat ionwithitstimesavingfeatureandthejust
andfairresultshasmadeitlookappealingtothebusin essworld 7.Combinedwiththis,theneed
foraneutraldecisionmakerwiththeknowledgeand skillinaspecificareaandthefreedomtoset
thestagehasstrengthenedthepopularityforarbitrati on8.Asthebusinesscommunityembraces
arbitrationandotheralternatedisputeresolutionmeth ods,therehasbeenalotofconcentrationon
theproceduralaspectsofarbitration.Ithassetofft hedevelopmentofaninternationallegal
systemforcommerce 9.Thougharbitrationisaprocessoutsidethecourtstruc ture,itneedsstrong
legislationsandcourtassistanceforitseffective functioning10.Thenationstateshavetocome
forwardtoestablishanetworkandprovidemeanstot hewillingpartiestooptoutofthejudicial
systemandadopttheirowndisputeresolutionforum 11.Specificallyintheinternationalarena,
                                              
5
ThomasE.Carbonneau, TheBalladofTransborderLitigation ,56U.MiamiL.Rev.773,778(July2002)
6
P REAMBLETO CONVENTIONONTHE SETTLEMENTOF INVESTMENTDISPUTESBETWEEN STATESAND
NATIONALSOF OTHER STATES,ICSID(W.Bank) availableat http://www.worldbank.org/icsid/basicdoc-
archive/11.htm
7
RichardW.Naimark&StephanieE.Keer WhatDoPartiesReallyWantFromInternationalCommercial
Arbitration?,57-JANDisp.Resol.J.78,80,81(2002–2003)
8
2002AnnualReport4,ICSID(W.Bank) availableat
http://www.worldbank.org/icsid/pubs/1998ar/2002_ICSID_ar_en.pdf;Peter K.Yu, CharlesH.BrowerII,
WhatITellYouThreeTimesisTrue:U.S.CourtsandPre-AwardInt erimMeasureUnderTheNewYork
Convention,35Va.J.Int’l.L971(1995);RichardAllanHorning InterimMeasuresofProtection;Security
forClaimsandCosts;AndCommentaryontheWIPOEmergencyReliefR ules(InToto)Article46 ,9Am.
Rev.Int'lArb.155,156(1998)
9
Carbonneau, Supranote5
10
B ORN  Supranote3at3
11
CatherineA.Rogers,ContextandInstitutionalStructure inAttorneyRegulation:Constructingan
EnforcementRegimeforInternationalArbitration,39S tan.J.Int'lL.1(2003)
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wherejurisdictionalissuesplayanimportantrole 12,lawssupportingarbitrationareamust.
Though,initiallythestateswerereluctanttorelinq uishcontrol,overthecourseofthelastfew
decadesmoreandmorenationshaveenactedlegislat ionssupportingtheinstitutionof
arbitration13.Variousinternationaltreaties,conventions,natio nallegislations,andeven
institutionshavebeenformedtoprovidetheframework forinternationalarbitration 14.Apartfrom
thatUNCITRALdraftedamodelcodeforcountriesto follow.Sofarmorethan40countrieshave
enactedlegislationsbasedonthemodelcode 15.ApartfromtheModelLaw,UNCITRALhas
comeupwiththeArbitrationRulestosupportpartieswhopr eferad-hocarbitration.Evenmany
institutionsofferarbitrationservicesbasedontheU NCITRALArbitrationRules.
Themostimportantandarguablythestartoftheorgan izeddevelopmentprocesswasthe
UnitedNationsConventiononRecognitionandEnforc ementofForeignArbitralAwards(the
“NewYorkConvention”).ThemainpurposeoftheNewYo rkConventionwastoobligate
membernationstorecognizeandenforceforeignarbit ralawards 16.Thiseffortwasfollowedby
variousotherconventionsincludingtheEuropeanConven tiononInternationalCommercial
Arbitration(the“GenevaConvention”)andInter-Amer icanConventiononInternational
CommercialArbitration(the“Inter-AmericanConventi on”).UNCITRAL,thelegalbodyofin
U.N.intheinternationaltradelawhasdoneagrea tdealofworkinharmonizingthelegalsetup.
UNCITRALfirstintroduceditsArbitrationRulesandla terondraftedtheModelLaw,whichhas
provedinvaluable 17.EvenoutsidetheUnitedNations,alotofinstituti ons,bothdomesticand
                                              
12
B ORN  Supranote3at2
13
ThomasE.Carbonneau,ArbitralJustice:TheDemiseo fDueProcessinAmericanLaw,70Tul.L.Rev.
1945;Rogers Supranote11at2
14
Rogers Supra note11at3
15
Schafer Supranote4
16
ConventiononRecognitionandEnforcementofForeign ArbitralAward,June7,1959,ArticleI(1), 9
USCA§201,“ThisConventionshallapplytotherecogniti onandenforcementofarbitralawardsmadein
theterritoryofaStateotherthantheStatewhere therecognitionandenforcementofsuchawardsare
sought,andarisingoutofdifferencesbetweenpersons,wh etherphysicalorlegal.Itshallalsoapplyto
arbitralawardsnotconsideredasdomesticawardsinthe Statewheretheirrecognitionandenforcementare
sought”
17
PieterSanders, UNCITRAL'sModelLawonConciliation ,InternationalJournalofDispute
Settlement, Vol.12/2002, 1(VerlagRechtundWirtschaft,Heidelberg,2002)
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internationalwerecreatedtoprovideaframeworkfo rtheconductofarbitration.Themost
notablebeingtheAmericanArbitrationAssociation,In ternationalChamberofCommerceandthe
LondonCourtofInternationalArbitration 18.
Thedevelopmentisanongoingprocessandeventoday variousorganizationsareworking
towardsfurtherimprovingtheexistingsystem.Evenaf terdecadesofprogressthereareareasthat
stillneedstobeaddressedbytheworldcommunityviz .provisionofinterimmeasures,
requirementofwrittenagreements,multi-partyarbitrat ion,andthemorerecentaddition,attorney
regulation.19
B. InterimMeasuresinInternationalArbitration

1.TheNeedforInterimMeasures

Theavailabilityandhandlingofinterimmeasuresin internationalcommercialarbitration
hasbecomeonofthemainissuesindevelopingalegal setupforarbitration.Ininternational
litigationandarbitration,theavailabilityorother wiseofprovisionalmeasurescanhavea
substantialeffectonthefinalresult,especiallywhen issuesrelatingtoprotectionofevidenceand
assetsarisebeforeorduringthecourseoftheproceed ings20.Ininternationallitigationthishas
beeneffectivelycoveredbytherulesandproceduresdev elopedbymostnations 21.Thestate
courtshavetherighttoolstoenforcetheirorders 22.Asinlitigation,interimmeasuresarethetools
topreserveandensuretheusefulnessofarbitration.Fa iluretopreservetheevidenceorprotectthe
propertyinvolvedinthedisputecanprovedisastrousfor apartyintermsofthefinaloutcome.
                                              
18
B ORN Supranote3at2
19
RichardW.NaimarkandStephanieE.Keer, AnalysisofUNCITRALQuestionnairesonInterimRelief,
GlobalCenterforDisputeResolutionResearch, (March2001) availableat www.globalcenteradr.com
20
RaymondJ.Werbicki,ArbitralInterimMeasures:Fact orFiction?,57-JANDisp.Resol.J.62 , 63(2002);
See BORN  supra note3at753,754
21
B ORN  Supra note3at754
22
B ORN  Supra note3at754
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Theremaynotbeanythingleftforthesuccessfulparty tosatisfyhisclaim 23.Areportsubmitted
bytheUNSecretaryGeneralonSettlementofcommerc ialDisputesclearlyoutlinesthe
importanceofinterimmeasuresandalsothegrowingn eedforinterimrelieffromthetribunals,
amongtheparties 24.Asarbitrationmovesintofieldslikeenvironmenta ldisputesandintellectual
property,wherequickdecisioncouldmeanalot,thene edforinterimmeasuresinarbitrationis
goingtoincrease 25.Inthereport,theSecretaryGeneralalsonotesth evariouslegislationsand
amendmentsthathavebeenmadebythenationsandals ointheModelLaw 26.Thethreemain
issueswhendealingwithinterimmeasuresinarbitrati onarepowerofthecourtstograntinterim
orders,powerofthearbitratorstoorderinterimrel iefandthepossibilityofenforcementof
interimordersgrantedbythetribunal.Enforcementis suestakeawholenewmeaningwhenthe
interimordersinvolvethirdparties.
                                              
23
RichardW.Naimark&Keer, Supra note19
24
 SettlementofCommercialDisputes-Possibleuniformrulesoncert ainissuesconcerningsettlementof
commercialdisputes:conciliation,interimmeasuresofprotection,wr ittenformforarbitrationagreement,
ReportoftheSecretaryGeneral ,UnitedNationsCommissiononInternationalTradeLa wWorkingGroup
onArbitration,32 nd Sess.,at24(Para.104),A/CN.9/WG.II/WP.108(Jan.2000)“Repor tsfrom
practitionersandarbitralinstitutionsindicatethatpa rtiesareseekinginterimmeasuresinanincreasing
numberofcases.Thistrendandthelackofclearguidance toarbitraltribunalsastothescopeofinterim
measuresthatmaybeissuedandtheconditionsfortheir issuancemayhindertheeffectiveandefficient
functioningofinternationalcommercialarbitration. Totheextentarbitraltribunalsareuncertainabout
issuinginterimmeasuresofprotectionandasaresultre frainfromissuingthenecessarymeasures,thismay
leadtoundesirableconsequences,forexample,unnecessary lossordamagemayhappenorapartymay
avoidenforcementoftheawardbydeliberatelymakingas setsinaccessibletotheclaimant.Suchasituation
mayalsopromptpartiestoseekinterimmeasuresfromco urtsinsteadofthearbitraltribunalsinsituations
wherethearbitraltribunalwouldbewellplacedtoissue aninterimmeasure;thiscausesunnecessarycost
anddelay(e.g.becauseoftheneedtotranslatedocuments intothelanguageofthecourtandtheneedto
presentevidenceandargumentstothejudge)”.
25
BernardoM.Cremades, IsExclusionofConcurrentCourtsJurisdictionoverConservatoryMeasure sto
beIntroducedThroughaRevisionoftheConvention, J.ofInt’lArb.;Dr.FrancisGurry, TheNeedfor
Speed,WIPOArbitrationAndMediationCenterBiennialIFCA IConferenceOctober24,1997,Geneva,
Switzerland;DavidE.Wagoner, InterimReliefinInternationalArbitration:Enforcementisasubstant ial
problem,51-OCTDisp.Resol.J.68,72(1996)
26
 SettlementofCommercialDisputes,ReportofSecretaryGeneral,  Supra note24at24(Para103); See
alsoUNCITRALM ODEL LAWON INTERNATIONALCOMMERCIALARBITRATION  Article17.Powerof
arbitraltribunaltoorderinterimmeasures: Unlessotherwiseagreedbytheparties,thearbitral tribunalmay,
attherequestofaparty,orderanypartytotakesuchin terimmeasureofprotectionasthearbitraltribunal
mayconsidernecessaryinrespectofthesubject-matte rofthedispute.Thearbitraltribunalmayrequireany
partytoprovideappropriatesecurityinconnectionwiths uchmeasure, availableat www.uncitral.org
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Thepushtowardsinterimmeasureshasnotbeenwithout criticism.Themajorargument
againstinterimreliefisthatbeingacontractualre lationship,thereisnoneedforinterimrelief.
Also,thecriticspointoutthatmorethan80%ofaward sareexecutedwithoutanyproblemand
theprovisionalmeasureswillonlyserverasatoolt odelaytheprocedure.Anothermajorconcern
formanyisthetribunal’slackofpowertoenforceit sinterimorders.
2.Developmentsinthefieldofinterimmeasuresin international
arbitration
Availabilityofinterimmeasureslargelydependsonin ternationalconventions,national
legislationsandinstitutionalrules.Though,interim measuresarebeingusedfrequentlyinthe
recenttimesinarbitration,noneoftheconventions haveprovisionstoregulateitshandling 27.But
themanynationshaveamendedtheirlegislationsto provideforinterimmeasures.Manynations
likeSwiss,Germany,Argentina,haveeitheramended thespecificprovisionsorhaverepealedthe
oldlawandenactednewlegislations.Incommonlaw countries,includingUnitedStates,United
KingdomandIndia,courtshavedealtwiththisissue andhavesetprecedentsonewayortheother
onthissubject.Likewisethethirdsetofprocedurest hathaveadirectbearingonthisissueisthe
institutionalrules.Mostoftheinstitutionalrulesin theircurrentform,addressthesubjectof
interimmeasures.ChapterIIofthisarticlediscusses thehandlingofinterimmeasuresby
Nationalcourtsandlegislations.ChapterIIIdealsw iththeprovisionsavailableininternational
conventionsandinstitutionalrules.
SpecificmentionhastobemadeoftheUNCITRALmodel law.Article17oftheModel
Lawprovidestheauthorityforthetribunalstogranti nterimrelief.Butitdoesnothavea
provision,whichprovidestheexactprocedureforthere cognitionandenforcementoftheinterim
awards.Therehasbeenalotofconfusiononwhether thedefinitionofawardinthemodellaw
includestheinterimawardsandtheprocedureprescribed fortheenforcementofawardsmaybe
usedforinterimawardsalso.UNCITRALrecognizedth issituationandisdiscussingthe
                                              
27
B ORN  Supranote3at756,757
 7
possibilityofaharmonizedlawfortheenforcemento fInterimawards.Aworkinggrouphasbeen
setuptospecificallyaddressthisissue.InChapterIV, IhavediscussedthepresentformofModel
Lawandproposalsoftheworkinggroup.Inconclusion,I havetriedtopointoutthebestwayof
handlingallthethreeissuesconcerninginterimmea sures.
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CHAPTERII
INTERIMMEASURESININTERNATIONALARBITRATION–COMP ARATIVE
STUDYOFTHENATIONALLEGISLATIONSANDCOURTRULING S

InternationalArbitrationdependsonawidevarietyo flegalsetupforit’sfunctioningviz.,
nationallegislations,internationalconventionsan dinstitutionalrules.Asitreliesonsuchavaried
structure,thereisalwaysdifferenceinthewayarbit rationprocessishandled.International
conventionsforthemostpartaresilentontheissue ofinterimmeasures.Butnationallegislations
andinstitutionalruleshavedifferinginterpretations .Theprimaryissuesarethepowerofthe
courtstosupport(someprefer‘interfere’in)arbitratio n,powerofarbitratorstoprovideinterim
reliefandtheenforcementoftheorders.Enforceme ntofinterimordershavesomeinteresting
areaslikeordersinvolvingthirdpartiesandorders byforeigncourts.
A.PowerofCourtstoOrderProvisionalRelief

Itishasincreasinglybeenacceptedthatthesupportof nationalcourtsinhighlyimportant
forthesuccessofarbitration.Butthequestionsthat needtobeansweredarewhenandhowmuch
shouldthecourtsstepin 28.UsuallytheCourtsarecalleduponeitheratthestar toftheprocessto
enforcearbitralagreementorattheendtoenforce awards.Buttherearecircumstanceswherethe
Courtsarerequiredtousetheirauthoritytosupportthe process29.Mostlythesecircumstances
arisewhenthereisaninvolvementofthirdparty 30.Anotherusualtimingofcourtinterventionfor
                                              
28
 PrathibaM.Singh&DevashishKrishnan,  TheIndian1996ArbitrationAct-SolutionsforaCurrent
Dilemma,JournalofInternationalArbitration(inser tfootnotefromlib.)
29
R EDFERN  Supranote1at233
30
R EDFERN  Supranote1at234; See B ORN  Supra note3at771
 9
interimreliefisatthestartoftheproceedingswh enthetribunalhasnotbeenformed 31.Thetime
takentoinitiatetheprocess,appointthearbitrators andsettlejurisdictionalissues,ifany,willtake
aconsiderabletime. 32Sointhemeantimepartieshavetoapproachthecourts tomaintainstatus
quo,protecttheproperty,evidence,etc 33.Thecourtsinextraordinarycircumstanceshavebeen
knowntointerfereevenwhentheproceedingsarein progress,ifapartyshowsproofofpartiality
orcorruptiononthepartofarbitrators.Infact,som eviewthispowerofthecourtstobeso
importantthattheythinkwithoutsuchbackingfromthe courtsmanywillnotchoosearbitration 34.
Thenationalpositiondependsonthelegislationsan dcourtrulings.Mostofthecountries
havelegislationsdealingwitharbitration.IntheU nitedStates,FederalArbitrationAct(FAA)
governstheconductofarbitration.Butthereisnopro visioninFAAeitherallowingorprohibiting
provisionalmeasures.Sothecourtrulingsaretheonly guidelinesavailabletostudythe
availabilityofcourtorderedinterimmeasures.Butin UK,theArbitrationActof1996hasa
specificprovisiongoverningthecourtpowersexercisable insupportofarbitration 35.The
                                              
31
CharlesN.Brower&W.MichealTupman, Court-OrderedProvisionalMeasuresUnderTheNewYork
Convention,,80Am.J.Int'lL.24,25(1986)
32
 See UNCITRALA RBITRATIONRULES (1982)Article6&7; See R ULESOF PROCEDUREFOR
ARBITRATION PROCEEDINGSUNDER INTERNATIONALCENTERFOR SETTLEMENTOF INVESTMENTDISPUTES
Rules1–4
33
CharlesN.Brower&W.MichealTupman Supra note31
34
CharlesH.BrowerII Supranote8at972
35
ArbitrationAct,1996c.23§44-(1)Unlessotherwiseagre edbytheparties,thecourthasforthe
purposesofandinrelationtoarbitralproceedingsthesa mepowerofmakingordersaboutthematterslisted
belowasithasforthepurposesofandinrelationto legalproceedings.(2)Thosemattersare-
(a)thetakingoftheevidenceofwitnesses;(b)thepre servationofevidence;(c)makingordersrelatingto
propertywhichisthesubjectoftheproceedingsorasto whichanyquestionarisesintheproceedings-(i)
fortheinspection,photographing,preservation,custodyor detentionoftheproperty,or(ii)orderingthat
samplesbetakenfrom,oranyobservationbemadeofo rexperimentconductedupon,theproperty;andfor
thatpurposeauthorisinganypersontoenteranypremises inthepossessionorcontrolofapartytothe
arbitration;(d)thesaleofanygoodsthesubjectofth eproceedings;(e)thegrantingofaninteriminjunction
ortheappointmentofareceiver(3)Ifthecaseisone ofurgency,thecourtmay,ontheapplicationofa
partyorproposedpartytothearbitralproceedings,makesuc hordersasitthinksnecessaryforthepurpose
ofpreservingevidenceorassets (4)Ifthecaseis notoneofurgency,thecourtshallactonlyonthe
applicationofapartytothearbitralproceedings(uponno ticetotheotherpartiesandtothetribunal)made
withthepermissionofthetribunalortheagreementi nwritingoftheotherparties.  (5)Inanycasethe
courtshallactonlyifortotheextentthatthearb itraltribunal,andanyarbitralorotherinstitution orperson
vestedbythepartieswithpowerinthatregard,hasno powerorisunableforthetimebeingtoact
effectively.(6)Ifthecourtsoorders,anordermadeb yitunderthissectionshallceasetohaveeffectin
wholeorinpartontheorderofthetribunalorofan ysucharbitralorotherinstitutionorpersonhaving
 10
provisionliststhematterswheretheCourtscanexerc isepowers.Thewordingsoftheprovisions
suggestthatthelistisexhaustive.Thecourtscanact onlytotheextentthatthetribunalhasno
powerorisunabletoactandalsothecourtorderwill ceasetohaveeffectassoonasthetribunal
actsonsuchmatter.Themostnotablefeatureofthis sectionisthe‘opting-out’optionforthe
partiesdraftingthearbitrationagreement.Butreadin gfromtheArbitrationActaswhole
includingSecs.38&39,whenthepartiesopt-outofSec.44, theywillnothaveaccesstothe
traditional‘marevainjunctions’.Becausewhentheyr estricttheauthoritytograntinterim
measurestothearbitrators,therangeofthepowersw illbeconfinedtothislistedin38&39 36.
Priortothe1996Act,thelawonarbitrationinIndiaw asgovernedbythreedifference
legislationsviz.theArbitrationAct,1940,theArbitrat ion(ProtocolandConvention)Act,1937
andtheForeignAwards(RecognitionandEnforcement )Act,1961 37.ThepresentIndian
ArbitrationAct,1996modeledontheUNCITRALModelLaw, hasprovisionforcourt
interventionincommercialarbitrationforpurposesof interimmeasures 38.Thereisalsoaspecific
provisionregardingcourtsupportforthetribunalintaki ngevidence 39.Section9providesalist
                                                                                                                                          
powertoactinrelationtothesubject-matterofthe order.(7)Theleaveofthecourtisrequiredforany
appealfromadecisionofthecourtunderthissection.
36
Schafer Supranote4
37
AIR1999SupremeCourt565at567,568
38
ArbitrationandConciliationAct,1996-Interimmeasure sbycourt§9Apartymay,beforeorduring
arbitralproceedingsoratanytimeafterthemakingof thearbitralawardbutbeforeitisenforcedin
accordancewithsection36,applytoaCourt(i)forthe appointmentofaguardianforaminororaperson
ofunsoundmindforthepurposesofarbitralproceedings;or (ii)foraninterimmeasureofprotectionin
respectofanyofthefollowingmatters,namely:-(a )thepreservation,interimcustodyorsaleofanygoods
whicharethesubject-matterofthearbitrationagree ment;(b)securingtheamountindisputeinthe
arbitration;(c)thedetention,preservationorinspec tionofanypropertyorthingwhichisthesubject-matt er
ofthedisputeinarbitration,orastowhichanyquesti onmayarisethereinandauthorisingforanyofthe
aforesaidpurposesanypersontoenteruponanylandorbuil dinginthepossessionofanyparty,or
authorisinganysamplestobetakenoranyobservation tobemade,orexperimenttobetried,whichmaybe
necessaryorexpedientforthepurposeofobtainingfullin formationorevidence;(d)interiminjunctionor
theappointmentofareceiver;(e)suchotherinterim measureofprotectionasmayappeartotheCourttobe
justandconvenient,andtheCourtshallhavethesame powerformakingordersasithasforthepurposeof,
andinrelationto,anyproceedingsbeforeit.
39
ArbitrationandConciliationAct,1996§27(1)Thearbitra ltribunal,orapartywiththeapprovalofthe
arbitraltribunal,mayapplytothecourtforassistanc eintakingevidence(2)Theapplicationshallspecify-
(a)thenamesandaddressesofthepartiesandthearbit rators;(b)thegeneralnatureoftheclaimandthe
reliefsought;(c)theevidencetobeobtained,inparti cular,-(i)thenameandaddressofanypersontobe
heardaswitnessorexpertwitnessandastatementoft hesubject-matterofthetestimonyrequired;(ii)the
descriptionofanydocumenttobeproducedorpropertytobe inspected.(3)Thecourtmay,withinits
 11
ofissuesonwhichtheCourtcanprovideinterimrelie f.Section9(e)reservestotheCourtthe
authoritytograntsuchotherinterimreliefthatmay appeartobejustandconvenient.Thewhole
setupoftheSection9lookslikeacatchallclausegiv ingtheCourtswideandsweepingpowersto
grantinterimrelief 40.
InFrance,thelegislativepositionissimilartoU SinthattheNewCodeofCivil
Proceduredoesnotmentionabouttheprovisionalmeasure savailablefromthecourts.But,in
practicethepartiescanapplytotheFrenchCourtsfor interimmeasures 41.Article809oftheNew
CivilProcedureCode 42dealswiththeprotectivemeasuresavailablefromthe Courtsinordinary
circumstances.Thisprovisioncanalsobeusedwhenarbi trationispendingtoobtaininterim
relief.TheGermancivilProcedureCode(GCP)Sec.1033 statesthatitisnotincompatiblewith
thearbitrationagreementforthecourtstoorderint erimmeasuresinmattersinvolvingthe
dispute43.Thisprovisionisverysimilartotheonefoundin theIndianArbitrationAct.Butthe
provisionismorelikeadeclarationratherthanapr ovisionauthorizingthecourts.Thenatureand
extentofthejurisdictionavailabletothecourtsare readfromtheGCPprovision914-945,which
                                                                                                                                          
competenceandaccordingtoitsrulesontakingevidence,e xecutetherequestbyorderingthattheevidence
beprovideddirectlytothearbitraltribunal.(4)Theco urtmay,whilemakinganorderundersub-section(3)
issuethesameprocessestowitnessesasitmayissue insuitstriedbeforeit.(5)Personsfailingtoattend in
accordancewithsuchprocesses,ormakinganyotherdefaul t,orrefusingtogivetheirevidence,orguiltyof
anycontempttothearbitraltribunalduringtheconducto farbitralproceedings,shallbesubjecttothelike
disadvantages,penaltiesandpunishmentsbyorderoftheco urtontherepresentationofthearbitraltribunal
astheywouldincurforthelikeoffencesinsuitstried beforethecourt.(6)Inthissectiontheexpression
"processes"includessummonsesandcommissionsforthee xaminationofwitnessesandsummonsesto
producedocuments, availableathttp://www.laws4india.com
40
V.Giri, InterimMeasuresAvailableinArbitrationandConciliationAct,1996 ,ICAArbitration
Quarterly,Vol.XXXXX,No.3,Oct-Dec2001, availableat http://www.ficci.com/icanet/ICA-
Oct/OCT6.htm
41
RichardH.Kreindler, CourtInterventioninCommercialandConstructionArbitration ,13-OCT
ConstructionLaw.12,16
42
N.C.P.C.Art.809-Thepresidentmay,atanytime,eve nwhereconfrontedwithseriousobjections,
providebywayofsummaryinterlocutoryproceedingsforsuc hprotectivemeasuresorsuchmeasuresasto
keepthestatusquoofthemattersasrequired,eithertopr otectfromanimpendingdamage,ortoabatea
nuisancemanifestlyillegal.Whereliabilityresultant fromanobligationcannotbeseriouslychallenged,he
mayawardaninterimpaymenttothecreditororordert hemandatoryperformanceoftheobligationeven
whereitshallbeinthenatureofanobligationtope rform, availableathttp://www.lexmercatoria.org
43
§1033BookTenZPO-Arbitrationagreementandinterimme asuresbycourt:  Itisnotincompatiblewith
anarbitrationagreementforacourttogrant,before orduringarbitralproceedings,aninterimmeasureof
protectionrelatingtothesubject-matterofthearbit rationuponrequestofaparty.
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dealingeneralwithinterimmeasuresofprotection 44.GCPalsoprovidesforCourtassistancein
thematteroftakingevidence 45.ThisisconsistentwiththetraditionalGermanvi ewthatinterim
reliefcanbegrantedonlybythecourts.GermanLawd oesnotevenrequiretheplaceofthemain
proceedingtobeinGermany.Evenifarbitrationhasn otstartedatthetimeoffilingforthe
interimrelief,ifthepartiesconvincethecourttha tthefinalawardisenforceableinGermanyand
thereisanimmediateneedforrelief,itwouldbegr anted46.TheGermanCourtscanusetwotypes
ofinterimmeasuresprovidedforbyGCP914–945.Oneisthe functionalequivalentofMareva
InjunctioninUK.Thisisusedtopreventthedissipati onofproperty.Theotherremedycoversthe
restofthereliefincludingconservationofevidenc e,etc.IfthepreconditionintheCodeis
satisfiedtheCourtsareobligedtogranttherequired remedy 47.
Switzerlandisinanotherextremeposition 48,wheremostofthepowerstograntinterim
reliefarevestedwiththearbitrationtribunal 49.Further,thelocalcourtscanassistintaking
evidence,assistinestablishingthetribunalandrule onthechallengeofthearbitrators.Thecourts
                                              
44
Schaefer supranote4
45
§1050BookTenZPO-CourtAssistanceinTakingEvidencean dOtherJudicialActs:  Thearbitral
tribunalorapartywiththeapprovalofthearbitralt ribunalmayrequestfromacourtassistanceintaking
evidenceorperformanceofotherjudicialactswhichth earbitraltribunalisnotempoweredtocarryout.
Unlessitregardstheapplicationasinadmissible,thec ourtshallexecutetherequestaccordingtoitsrules
ontakingevidenceorotherjudicialacts.Thearbitrato rsareentitledtoparticipateinanyjudicialtakingof
evidenceandtoaskquestions.
46
EricSchwartz&JurgenMark, ProvisionalMeasuresinInternationalArbitration-PartII:Perspecti ves
FromTheICCandGermany ,6WorldArb.&MediationRep.52,56
47
Schaefer Supranote4
48
Werbicki Supranote20at67
49
CharlesPoncet&EmmanuelGaillard, IntroductoryNoteonSwissStatueonInternationalArbitration §
III(B) (TheIntroductoryNoteandtranslationwerepreparedfor InternationalLegalMaterialsbyCharles
Poncet,I.L.M.CorrespondingEditorfor-Switzerland,La wOfficesofCharlesPoncet,Geneva,and
EmmanuelGaillard,I.L.M.CorrespondingEditorforFrance ,ProfessorofLaw,UniversityofParisXII,
EuropeanCounsel,Shearman&Sterling,Paris)“Swissco urtsmaygrantprovisionalmeasuresbuttheir
jurisdictionisclearlysubordinatetothatofthearbi traltribunal.IncontrasttotheConcordat,thefeder al
statuteprovidesthatprovisionalremedies,includingthef reezingofassets,shouldbereferredtothearbitral
tribunalitself.Itisonlyintheeventthat,apart yrefusestocomplywiththearbitraltribunal'sorder thatthe
arbitraltribunalmayaskacourtwithproperjurisdiction tointervene(article183)”.
Article183SwissStatuteonInternationalLaw-1.Unle ssotherwiseagreedbytheparties,thearbitral
tribunalmayissueprovisionalorconservatoryordersi frequestedbyoneoftheparties.2.Iftheopposing
partydoesnotvoluntarilycomplywiththeorderissuedby thearbitraltribunal,thelattermayseekthe
assistanceofthecourt,whichshallapplyitsownlaw .3.Thearbitraltribunalorthecourtmaygrant
provisionalorconservatorymeasuressubjecttothere ceiptofadequatesecurityfromtherequestingparty,
availableathttp://www.lexmercatoria.org
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candoalltheseonlyifthepartiesorthetribunalr equestsittodosoandthesepowershavenot
specificallybeentakenawaybythearbitrationagreeme nt50.TheNetherlandsArbitrationAct
Article1022 51providesforcourtorderedinterimmeasuresofprotect ion.Itauthorizestheparties
toapproachthedistrictcourtofnecessaryorders.It specificallystatesthatsuchanapproachto
thecourtsisnotcontrarytothearbitrationagreeme nt52.Furtheritprovidesforinterimmeasures
fromtheCourtsevenincaseswheretheseatofarbit rationinoutsideNetherlands 53.
Havingseenthelegislations,itisinterestingto studythecourtinterpretationsofthese
legislations.UnitedStatesCourtssofarhavenotc omeupwithauniformposition.Therearelots
ofopposingviewsthatitbordersonconfusion.Startin gfromthedifferenceinhandlingbetween,
domesticandinternationalarbitration,thecircuitc ourtshavegivendifferingdecisions.InUS,the
courtshavedrawnadistinctionbetweencasesarising underChapterIofFederalArbitrationAct
(FAA),i.e.domesticarbitrationandtheinternation alarbitrationcasesdealtwithunderChapterII
ofFAA.Sec.3inChapterIofFAAempowerstheCourts to“staytheproceedingsuntil
arbitrationiscomplete”.Whiledealingwithcasesar isingoutofthisSection,majorityofthe
Courtsinterpretedthisasgivingjurisdictionforthe mtointerfere.Priortotheincorporationofthe
NewYorkConventionintoFAA,thesecondcircuitco urtwasoneofthefirsttoaddressthis
                                              
50
 Idat§III(A)
51
Article1022ARBITRATIONAGREEMENTANDSUBSTANTIVECLAI MBEFORECOURT;
ARBITRATIONAGREEMENTANDINTERIMMEASURESBYCOURT  1.Acourtseizedofadispute
inrespectofwhichanarbitrationagreementhasbeen concludedshalldeclarethatithasnojurisdictionifa
partyinvokestheexistenceofthesaidagreementbefore submittingadefense,unlesstheagreementis
invalid.2.Anarbitrationagreementshallnotprecludea partyfromrequestingacourttograntinterim
measuresofprotection,orfromapplyingtothePresident oftheDistrictCourtforadecisioninsummary
proceedingsinaccordancewiththeprovisionsofarticle 289.InthelattercasethePresidentshalldecidethe
caseinaccordancewiththeprovisionsofarticle1051, availableathttp://www.lexmercatoria.org
52
 Id
53
Article1074FOREIGNARBITRATIONAGREEMENTANDSUBSTANT IVECLAIMBEFORE
DUTCHCOURT;FOREIGNARBITRATIONAGREEMENTANDINTE RIMMEASURESBYDUTCH
COURT1.AcourtintheNetherlandsseizedofadisputei nrespectofwhichanarbitrationagreementhas
beenconcludedunderwhicharbitrationshalltakeplaceout sidetheNetherlandsshalldeclarethatithasno
jurisdictionifapartyinvokestheexistenceofthesai dagreementbeforesubmittingadefence,unlessthe
agreementisinvalidunderthelawapplicablethereto.2. Theagreementmentionedinparagraph(1)shall
notprecludeapartyfromrequestingacourtintheNetherl andstograntinterimmeasuresofprotection,or
fromapplyingtothePresidentoftheDistrictCourtfor adecisioninsummaryproceedingsinaccordance
withtheprovisionsofarticle289, availableathttp://www.lexmercatoria.org

 14
issueininternationalarbitration.InMurrayOilcas e54,JudgeLearnedHandupheldanattachment
grantedbythelowercourtwhilestayingthecourtproc eedingsinsupportofarbitration 55.Many
circuitcourtsincludingFirst,Third,Fourth,Seventh andNinthCircuitshaveheldasimilar
positiontotheMurrayCase 56.ButaftertheNewYorkConventionwasincorporated intothe
ChapterIIofFAA,theCourtsinterpretedthatactdif ferentlyfromtheChapterI.Secs.3,4and8
oftheFAA,whichprovideforCourtinterferenceina rbitration.
Threeseminalcases,whichconsideredtheavailabili tyofinterimmeasuresunderChapter
II,areMcCrearyTire&RubberC.vCEATS.p.A 57,Cooperv.AteliersdelaMotobecane 58and
CarolinaPower&LightCo.v.Uranex 59.ThirdcircuitinMcCrearybecamethefirstappellate
courttoconsiderthisissue 60.Itgrantedstayinsupportofanarbitrationclausebut liquidatedan
attachmentgrantedbythestatecourt.Thecourtreaso nedthatthewords‘referthepartiesto
arbitration’containedintheNewYorkConventionta kesawayitsjurisdictiontograntinterim
measures.ItdifferentiatedbetweenSec.3ofFAAand ChapterIIproceedingsbystatingthatthe
courtsretainsufficientpowerstograntinterimmeasur esunderSec.3,asitonlyrequiresastayof
theproceedings,whereasChapterIIproceedingsrequire thecourtto‘refer’theparties 61.Italso
reasonedthatthepurposeoftheconventionwouldbedef eatedifpartiesareexposedtothe
                                              
54
MurrayOilProdsCo.v.MitsuiCo.,146F.2d381(C.C.A.2NY. 1944)
55
 Id.at384.JudgeLearnedHand:“…anarbitrationclausedoesnot depriveapromiseeoftheusual
provisionalremedies,evenwhenheagreesthatthedisput eisarbitrable.”
56
OrthoPharmaceuticalsCorp.v.Amgen,Inc.,882F.2d806,812(3d Cir.1989);PMSDistrib.Co.,Inc.v.
Huber&Shuner,A.G.,863F.2d639,642(9thCir.1988);Teradynev.M ostekCorp.,797F.2d43,51(1st
Cir.1986);MerrillLynch,Pierce,Fenner&Smith,Inc. v.Bradley,756F.2d1048,1052(4thCir.1985);
CharlesH.BrowerII Supra note8at977,978
57
McCrearyTire&RubberCo.v.CeatS.p.A., 501F.2d1032(3dCir.1974)
58
Cooperv.AteliersdelaMotobecane,S.A.,442N.E.2d1239(N. Y.1982)
59
CarolinaPower&LightCo.v.Uranex, 451F.Supp.1044(N.D.Cal.1977)
60
CharlesH.BrowerII Supranote8at980;CharlesN.Brower&W.MichealTupman Supra note31
at28
61
McCrearyOilProds,501F.2dat1038“Unlike§3ofthefederal Act,articleII(3)oftheConvention
providesthatthecourtofacontractingstateshall'r eferthepartiestoarbitration'ratherthan'stayt hetrialof
theaction.'TheConventionforbidsthecourtsofac ontractingstatefromentertainingasuit,whichviola tes
anagreementtoarbitrate.Thusthecontentionthata rbitrationismerelyanothermethodoftrial,towhi ch
stateprovisionalremediesshouldequallyapply,isunavail able.”
 15
uncertaintiesofthestatelawingrantingattachmen ts62.Further,itstatedthatattachmentwouldbe
anattempttobypasstheagreedmethodofdisputeresolut ion63.NewYorkCourtofappeals
followedthisdecisioninCooper.Thecourtofappeals gaveanewreasoningbyinterpretingthat
sincetheNewYorkconventionspecificallyallowsfo rattachmentsinenforcementofawardsand
omitstotalkaboutthatinregardtointerimmeasures ,theframersmusthaveintendedthatkindof
interventiononlyafterthefinaldecisionbythear bitrators64.
Thefirstfederalcourttorejecttheargumentsofth ethirdcircuitwastheDistrictCourt
fortheNorthernDistrictofCalifornia.InCarolin aPowers,theDistrictCourtitrefusedtofollow
McCrearyandgaveitsowninterpretationoftheConv ention65.Followingthesedecisionsvarious
                                              
62
 Id“TheobviouspurposeoftheenactmentofPub.L.91-368,permi ttingremovalofallcasesfalling
withinthetermsofthetreaty,wastopreventthev agariesofstatelawfromimpedingitsfull
implementation.Permittingacontinuedresorttoforeign attachmentinbreachoftheagreementis
inconsistentwiththatpurpose.”
63
 Id“Thiscomplaintdoesnotseektoenforceanarbitrati onawardbyforeignattachment.Itseeksto
bypasstheagreeduponmethodofsettlingdisputes.Suchabypa ssisprohibitedbytheConventionifone
partytotheagreementobjects”
64
CharlesH.BrowerII Supranote8;Cooper,442N.E.2d.at1242.“TheUNConventionappare ntly
consideredtheproblemandsawnoneedtoprovideforprear bitrationsecurity.”Thecourtalsogavesome
policyguidanceforitsdecision–seeCharlesH.Brower II Supra note8
65
Uranex,451F.Supp.at1051“Thiscourt,however,doesnotfin dthereasoningofMcCrearyconvincing.
Asmentionedabove,nothinginthetextoftheConvent ionitselfsuggeststhatitprecludesprejudgment
attachment.TheUnitedStatesArbitrationAct,9U.S. C.ss1etseq.(1970),whichoperatesmuchlikethe
Conventionfordomesticagreementsinvolvingmaritime orinterstatecommerce,doesnotprohibit
maintenanceofaprejudgmentattachmentduringastaypendin garbitration”“First,thecourtnotesthatthe
ArbitrationActonlydirectscourtsto"staythetria loftheaction,"whiletheConventionrequiresacour tto
"referthepartiestoarbitration."501F.2dat1038.Fromth isdifferencetheMcCrearycourtapparently
concludesthatwhiletheArbitrationActmightpermitc ontinuedjurisdictionandevenmaintenanceofa
prejudgmentattachmentpendingarbitration,applicationoft heConventioncompletelyouststhecourtof
jurisdiction.Theuseofthegeneralterm"refer,"howe ver,mightreflectlittlemorethanthefactthatth e
Conventionmustbeappliedinmanyverydifferentlegals ystems,andpossiblyincircumstanceswherethe
useofthetechnicalterm"stay"wouldnotbeameanin gfuldirective.Furthermore,section4oftheUnited
StatesArbitrationActgrantsdistrictcourtsthepower toactuallyorderthepartiestoarbitration,butthis
provisionhasnotbeeninterpretedtodeprivethecourts ofcontinuingjurisdictionovertheaction.”
“Second,theMcCrearycourtfoundsupportforitsposition inthefactthattheimplementingstatutesofthe
Conventionprovideforremovaljurisdictioninthefeder alcourts.See9U.S.C.s205(1970).TheThird
Circuitconcludedthat"(t)heobviouspurpose(ofprovidingfo rremovaljurisdiction)...wastopreventthe
vagariesofstatelawfromimpedingits(theConvention 's)fullimplementation.Permittingacontinued
resorttoforeignattachment...isinconsistentw iththatpurpose."Itmustbenoted,however,thatanyc ase
fallingwithinsection4oftheUnitedStatesArbitrat ionActalsowouldbesubjecttoremovalpursuantto
28U.S.C.s1441.Furthermore,removaltofederalcourtcould havelittleimpactonthe"vagaries"ofstate
provisionalremedies,forpursuanttoRule64oftheFederal RulesofCivilProcedurethedistrictcourts
employtheproceduresandremediesofthestateswhereth eysit.Finally,itshouldbenotedthatinother
contextstheSupremeCourthasconcludedthattheavailabi lityofprovisionalremediesencouragesrather
thanobstructstheuseofagreementstoarbitrate.See BoysMarket,Inc.v.RetailClerksUnion,398U.S.
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courtshaveelectedtofollowthetwovaryingviews. Somecircuitshavegivenconflicting
opinionsoverthepasttwodecades.TheFirst,Third, FourthandEighthcircuitshavefollowedthe
McCrearyviewsalbeitsomedeviations.FourthCircuit, inI.T.A.D.Assoc.v.Podar 66Bros
supportedtheMcCrearydecision.WhentheUSbuyerinth atcasebroughtasuitinSouth
Carolinaforbreachofcontractandsoughtattachment ,theFourthcircuitonappealliquidatedthe
attachmentcitingMcCrearytosupportitsconclusion 67.ThereaftertheFirstCircuitcitedboth
McCrearyandI.T.A.DAssoc.tosupportitsdecisionin Ledeev.CeramicheRagno 68.TheFifth
CircuitinE.A.S.T,Inc.ofStamford,Conn.V.M/VA LAIA69andaTennesseeDistrictCourtin
SixthCircuitinTennesseeImports,Inc.v.Filippi 70havemoreorlessgonewiththeCarolina
Powerslineofthinking.TheSeventhcircuitinamo rerecentdecisionhasalsorecognizedthe
powerofcourtstograntinterimreliefpendingarbitra tion.Thiscourthoweverreversedthe
decisionofthedistrictcourtextendingtheinterim reliefaftertheconstitutionofthetribunal 71.
SecondCircuitthattraditionallywentalongwithth eMcCrearyprecedenthoweverreversedits
                                                                                                                                          
235,90S.Ct.1583,26L.Ed.2d199(1970).Insumthiscourtwillnotfoll owthereasoningofMcCreary
Tire&RubberCompanyv.CEAT,S.p.A.,supra.Thereisn oindicationineitherthetextortheapparent
policiesoftheConventionthatresorttoprejudgmentat tachmentwastobeprecluded.”
66
I.T.A.D.Assoc.v.PodarBros.,636F.2d75(4 th Cir.1981)
67
 Idat76“theattachmentobtainedbyI.T.A.D.andthesupe rsedingbondpostedbyPodararecontraryto
theparties'agreementtoarbitrateandtheConvention ;therefore,thebondmustbereleasedandrefundedto
Podar.”CitingMcCrearyTire&RubberCo.
68
Ledeev.CeramicheRagno,684F.2d184,187(1stCir.1982)
69
E.A.S.T.,Inc.ofStamford,Conn.v.M/VALAIA,876F. 2d1168(5 th Cir.1989)
70
TennesseeImports,Inc.,v.Filippi,745F.Supp.1314(M.D.Te nn.1990)
71
MerrillLynch,Pierce,Fenner&Smith,Inc.v.Sal vano999F.2d211,214,215,7thCir.1993, We
agreewithMerrillLynch,however,thattheweightof federalappellateauthorityrecognizessomeequitable
poweronthepartofthedistrictcourttoissueprelimin aryinjunctivereliefindisputesthatareultimatelyto
beresolvedbyanarbitrationpanel.”Thecaselawdoe snotclearlyresolve,however,theextenttowhich
thedistrictcourt'sauthoritytograntinjunctiverelie fextendedbeyondtheinitialNovember4TRO.
AlthoughwedeclinetofollowtheapproachoftheEighth Circuit,whichfoundadistrictcourt'sgrantof
any injunctivereliefinanarbitrabledisputetobeanab useofdiscretion, seeHovey, 726F.2dat1291-92,
wedonotgosofarastodeterminethatthatauthority extends adinfinitum. Areasonablelimitationisset
forthin MerrillLynch,Pierce,Fenner&Smith,Inc.v.Patinkin, 1991WL83163at*4,6,1991U.S.Dist.
LEXIS6210at*13,20(N.D.Ill.May3,1991),adistrictcourtcas ewithfactssimilartothecasebeforeus.
Althoughthecourtgrantedtheplaintiff'srequesttoextend aTROthathadbeenimposedearlier,it
explicitlydidsoonly"untilthearbitrationpanelisab letoaddresswhethertheTROshouldremainin
effect." Id. at*6,1991U.S.Dist.LEXIS6210at*20.Onceassembled,anarbi trationpanelcanenter
whatevertemporaryinjunctivereliefitdeemsnecessar ytomaintainthestatusquo.”
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decisioninBorden,Inc.v.MeijiMilkProdsCo. 72toagrantpreliminaryinjunctioninaidof
arbitration.LaterinDavidL.Threlkel&Co.v.Met allgesellschaftLtd. 73,itrefusedtobedrawn
intothecontroversyuntilthepositionisfurtherdev eloped.
WhereasintheUnitedKingdom,thecourtshavegene rallypreferredtoacknowledge
theirpowertoorderinterimmeasurespendingarbitrati on.PreviouslywhentheEnglish
ArbitrationActof1950wasinforce,thecourtsgranted interiminjunctionsbasedontheNippon
YusenKaishav.KarageorgisandMarevaCompaniaNavie ra,S.Av.InternationalBulkcarriers.
But,RenaKwasoneofthefirstcasesinwhichthe Englishcourtaddressedtheavailabilityof
interimmeasuresinarbitration 74.InRenaK 75,thecourtdecidedthatwhilestayingthelitigatio n
infavorofarbitration,ithadpowerstoattachthe assetsoftheparty.Thispositionwasin
conformitywiththeArbitrationActof1975,whichincor poratedArticleII(3)oftheNewYork
Convention76.
TheCourtpositioninEnglandregardingtheinterimo rprovisionalmeasurescanbe
clearlystudiedinthecasesconcerningsecurityfor costs.Till1994,theEnglishcourtsruledthat
theauthoritytoordersecurityrestssolelywithcour tsifthepartieshadnotpreviouslyagreed
otherwise77.Kerr.J.gavethetwoleadingjudgmentsinMavani 78andBankMellatv.Helliniki
TechnikiS.A 79.InMavani,hecitedtheSec.12oftheArbitrationA ctof1950tosupporthis
position.LaterinBankMellatcaseheforwardedat wo-prongtesttoordersecurityforcostsin
casesconcerninginternationalarbitrationviz.the connectionbetweendisputeandtheEnglish
                                              
72
Borden,Inc.v.MeijiMilkProdsCo.,919F.2d822(2dCir.1990)
73
DavidL.Threkeld&Co.v.MetallgesellschaftLtd.,923F. 2d245(2dCir.1991)
74
CharlesN.Brower&W.MichealTupman Supra note31at36
75
RenaK,1Lloyd’sL.R.545[1978]
76
 Id.
77
ArbitrationAct1950,§12(6),"TheHighCourtshallhave.. .thesamepowerofmakingordersinrespect
of...SecurityforCosts[inarbitrationcases]... asithasforthepurposeof...anactionormatter intheHigh
Court:Providedthatnothinginthissubsectionshallbe takentoprejudiceanypowerwhichmaybevested
inanarbitrator[bytheparties]ofmakingorders.... ", availableat
http://www.law.berkeley.edu/faculty/ddcaron/Documents/RPID%20Documents/rp04045.html;Noah
Rubins, InGodWeTrust,AllOthersPayCash:SecurityForCostsInInter nationalCommercial
Arbitration,11Am.Rev.Int'lArb.307,323(2000)
78
[1973]1AllE.R.555
79
[1984]Q.B.291
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legalsystemandtheneedforsecurity 80.ButlaterinKen-Rencase 81,thiswastakenastepfurther
bytheEnglishCourt.Thatcaseinvolvedadisputebetwe enKenyanGovernmentownedcompany
andaBelgiumandAustriancompanytoberesolvedunder ICCrules 82.Nevertheless,theEnglish
Courtruledthatitcouldordersecurityforcosts 83.Butaftertheenactmentofthe1996Act,now
thesecurityforcostshasbeenentirelyshiftedtot hearbitrator’srealm 84.TheChannelTunnel
case85isanotherleadingprecedentinthismatterthoughi twasdecidedpriortotheArbitration
Actof1996.ThisinvolvesadisputebetweenTrans-Manche Link,thecontractor,andthe
Eurotunnel,theowner.Theyhadanarbitrationclausei ntheircontract,whichprovidedfor
settlementbyDisputeResolutionBoardwithin90daysand afterthatbyarbitrationundertheICC
rulesinBelgium.WhenthedisputestartedTMLthreaten edtostoptheworkontheproject.
Immediately,EurotunnelapproachedtheEnglishcourtfor anorderrestrainingTMLfrom
suspendingthework.Afteraspateofappeals,finallyt heHouseofLordsruledonthismatter.
HouseofLordsagreedthattheEnglishCourtshavejur isdictiontograntinterimmeasures
pendingarbitration,butdecidedthatthepresentcasew asnotfittodoso 86.ThedecisionbyMr.
JusticeBrendoninRenaK 87isaleadingprecedentonthisissue.HegrantedaM arevaInjunction
inthatcaseandpointedoutthatifapartyiseligibl etoobtainanorderforsecurityincasesthat
donotinvolvearbitrationclause,thereshouldbenor easonforthepartytoobtainsuchorder
wherethelitigationisstayedpendingarbitration 88.Citingsomeunreportedcases,hesaidthere
                                              
80
Id;NoahRubins Supranote77
81
SACoppéeLavalinNVv.Ken-RenChemicalsandFertil izers,[1994]2W.L.R.631.
82
 Id.
83
 Id.
84
NoahRubins Supranote77; See ArbitrationAct,1996,c.23.§38
85
ChannelTunnelGroupv.BalfourBeatty[1993]AC334(HL).
86
Id.;Werbicki Supra note20
87
RenaK[1978]1Lloyd’sL.R.545
88
 Idat561Mr.JusticeBrendon“Onthefootingthattheproce dureisavailabletoprovideaplaintiff,ina
casewherenoquestionofarbitrationarises,withse curityforanyjudgmentwhichhemayobtaininan
action,Iseenogoodreasoninprinciplewhyitshouldn otalsobeavailabletoprovideaplaintiff,whose
actionisbeingstayedontheapplicationofadefendant inorderthattheclaimmaybedecidedby
arbitrationinaccordancewithanarbitrationagreeme ntbetweenthem,withsecurityforthepaymentofany
awardwhichtheplaintiffmayobtaininthearbitrati on”; see CharlesN.Brower&W.MichealTupman
Supra note31at36,37
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havebeenmanyoccasionswhenthecommercialcourtsh avegrantedsuchinjunctions 89.There
arenotmanyEnglishcaselawsregardingthisissue becauseasseenbytheprecedingcasesitis
clearthattheEnglishCourtsdonotconsiderinteri mmeasuresasincompatiblewiththe
arbitrationagreementsortheNewYorkConvention 90.Thispositionisclearlyincontrasttothe
positionadoptedbysomeoftheUSCourts.
InIndia,theSupremeCourtinR.McDill&Co.(P)Ltd v.GouriShanker 91heldthatthe
partiestoarbitrationhaverecoursetoalltheinteri mmeasuresavailableundertheCivilProcedure
Codeof1908.LaterinM/s.SundaramFinanceLtd.V.M/s .NEPCIndiaLtd 92,theSupreme
Courtconsideredthequestionwhetherapartycanapproa chacourtforinjunctionevenbefore
arbitrationprocesshasactuallystartedandanswered intheaffirmative.ThisCourtrejectedthe
reasoning’sgivenbythelowerCourtandheldthatin terimmeasuresofprotectioncanbegranted
evenpriortotheinitiationofarbitrationproceeding s93.ThecourtreferredtotheArbitrationAct
of1940,theUNCITRALModelLaw,ArbitrationActof1996of EnglandandtwoEnglishcases
viz.TheChannelTunnelCaseandFranceMancheS.A. v.BalfourBeattyConstructionsLtd. 94
TheSupremeCourtinitsdecisionpointsouttherelevan tsectionsoftheArbitrationActof1940
thatpermitinterimmeasuresduringarbitration 95.TheDelhiHighCourtfollowedthisdecisionin
M/s.BuddhaFilmsPvt.Ltd.V.PrasarBharati 96.Eventhoughitfinallyrejectedthepetitionfor
interiminjunctiononthemeritsofthecase,ithel dthatapetitionforinterimreliefismaintainable
                                              
89
CharlesN.Brower&W.MichealTupman Supra note31at37“TheRenaKinvolvedamaritimeandnot
acommercialcontract,butitsapplicationisnotlimi tedtomaritimecases.‘[T]heCommercialCourt[also]
hasgrantedinjunctionson[thebasisofsection12(6)]i nanumberofunreportedcases.’”
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CharlesN.Brower&W.MichealTupman Supra note31at38
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R.McDill&Co.(P)Ltdv.GouriShanker,(1998)2SCC548.
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M/s.SundaramFinanceltd.,v.M/s.NEPCIndiaLtd.,AI R1999SupremeCourt565
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 Id.at571“Inviewoftheaforesaiddiscussionsitfollowst hattheHighCourterredincomingtothe
conclusionthattheTrialCourthadnojurisdictionine ntertainingtheapplicationunderSect.9because
arbitrationproceedingshadnotbeeninitiatedbytheappe llant.”
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 Id. at568,569,570
95
 Idat569“ThepositionundertheArbitrationAct,1940wastha tapartycouldcommenceproceedingsin
CourtbymovinganapplicationunderSect.20forappointment ofanarbitratorandsimultaneouslyitcould
moveanapplicationforinterimreliefundertheSecond SchedulereadwithSect.41( b)ofthe1940Act.”
96
AIR2001Delhi241
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pendingarbitrationproceedings 97.Butsomerecentdecisions,includingthelatestin thatlineby
DelhiHighCourthasraisedconcernsamongthearbitr ationpractitionersinIndia 98.Somecourts
whenceasedwiththequestionwhethertheIndianArbi trationandConciliationActempowersit
toorderinterimreliefwhentheplaceofarbitration isoutsideIndia,heldinthenegative 99.As
notedearlier,Sec.9oftheArbitrationandConcilia tionAct,whichresidesinPartIoftheAct,
empowersthecourtstoorderinterimandconservatory measures.Sec.2(2)oftheActlimitsthe
applicationofPartIoftheActandhenceSec.9toa rbitrationheldwithinIndia.DelhiHighCourt
inMarriottInternationalInc. 100decidedthatSec.2(2)wouldbecomeredundantifSec.9 ofthe
ActisinterpretedtoapplytoarbitrationoutsideIndia 101.TheSupremeCourtin2002hasputto
restalltheconfusionsthatarosebecauseoftheinte rpretationgivenbytheLowercourts.In
Bhatia Internationalvs.BulkTradingS.A.andAnother 102,i tinterpretedSec.2(2)asnotlimiting
theapplicationofPartIoftheActtointernational arbitrationinsideIndia.Itreasonedthatthe
objectiveoftheActwouldbenegatediftheinterpreta tionoftheDelhiHighCourtwereupheld.It
gavetheoptiontothepartiestodecidewhethertoo ptoutofPart-IoftheActincaseof
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 Id.
98
ZiaMody&ShuvaMandal, CaseComment,India ,Int.A.L.R.2001,4(3),N19-20;V.Giri Supra note
40;EastCoastShippingLimitedVs.M.J.ScrapPvt.Ltd.( CalcuttaHighCourt);CaventerCareLimited
Vs.SeagramCompanylimited(CalcuttaHighCourt);Myriad InternationalCorpnLtd.Vs.AnsonHotels
Limited,AIR2000Delhi377;ContraryviewtakeninOlexFoca sPvt.Vs.KodeExportsco.Limted,AIR
2000Delhi161wasreversedinMyriad
99
 Id;JyotiSagar, InterimMeasuresByLocalCourtsinArbitrationHeldOverseas–De velopmentsin
India, NewsandNotesFromTheInstituteforTransnationalA rbitration,3Vol.16,No.4(Autumn2002);
Ramasamy, InterimMeasuresofProtectionundertheIndianArbitrationandConciliationA ct1996 ,1999
ArbitrationInternational;KitechnologyNVv.Unicor GmbHRahnPlastmaschinen,[1998]DelhiReported
Judgments397;SeagramCo.Ltd.v.KeventerAgroLtdAPONo. 498of1997,orderdated27January
1998(unreported).ThesameviewwastakenbyJusticeSharma inDominantOffsetPvt.Ltd.v.
AdamovskeStrojirnya.s.,[1997]DelhiReportedJudgments313.“. ..Aconjointreadingofallthe
provisionsclearlyindicatesthatsub-section(2)ofSe ction2isaninclusivedefinitionandthatitdoesnot
excludetheapplicabilityofPartItothosearbitration s,whicharenotbeingheldinIndia.Theaforesaid
interpretationgetssupportfromtheprovisionsofsub-sec tion(5)ofSection2whichprovidesthatPartI
shallapplytoallarbitrationsandtoallproceedingsre latingtheretowhichwouldalso,inmyconsidered
opinion,includeaninternationalcommercialarbitrati on...”
100
 MarriottInternationalInc.v.AnsalHotelsLtd, AIR2000DEL377
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ZiaMody&ShuvaMandal Supranote98
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 Bhatia Internationalvs.BulkTradingS.A.andAnother , 2002(4)SCC105
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arbitrationheldoutsideIndia 103.So,nowifthepartiesdonotspecificallyoptoutof PartIofthe
Act,theCourtsinIndiamayorderinterimorconser vatorymeasureprovidedforbySec.9even
whenarbitrationispendingoutsideIndia 104.
ThepropensityoftheFrenchCourtstoorderinterimm easurespendingarbitrationwas
seeninthematterofAtlanticTritonv.Républiquepopula irerévolutionnairedeGuinée 105 .The
RennesCourtofAppeal,inthematterinvolvingICSID Arbitrationwentalongwiththeposition
takenbytheICSIDguide,interpretingArticle26&47of theWashingtonConventiontogivethe
tribunalexclusiveauthoritytograntinterimrelief 106.ButtheFrenchCourdeCassationreversed
thedecisionoftheRennesCourtbyinterpretingthat Article26oftheWashingtonConvention
“wasnotintendedtoprohibitapplicationstothecourts forprotectivemeasuresaimedatensuring
theenforcementoftheforthcomingaward.” 107In1991,theParisCourtofAppealsinacaseruled
thatithastheauthoritytoorderinterimreliefpen dingarbitrationonsubstantiveissues 108.
AnotherCourtwhichretainedjurisdictionforafterd irectingarbitrationwasRouenCourtof
Appeals109.TheCourtsaidthatithadjurisdictiontoorderpro tectivemeasures“regardlessof
whetherornotthearbitraltribunalisconstituted”. 110ItisclearthatbutforUnitedStates,mostof
theStateCourtsgrantinterimmeasuresinsupportofar bitration,thoughtheproceduralaspects
differ.
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104
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Cass.leciv.,Rennes,Nov.18,1986,AtlanticTritonv. RépubliquepopulairerévolutionnairedeGuinée,
114J.D.I.125(1987); Seealso F OUCHARDGAILLARDGOLDMANON INTERNATIONALCOMMERCIAL
ARBITRATION,PartIVCh.IIIPara1309(EmmanuelGaillard&JohnSav ageeds.,1999)
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1. Should Court Interference be Limited? 
Though, the court decisions, national legislations and commentators favor the support of
interimmeasuresfromthecourts,criticshaveputforwardsomeargumentstorestrictthecourt’s
authoritytoorderinterimrelief.Onesuchargumentthathassomemerittoitisthatwhen
decidingtheinterimissue,courtsinvariablytreadontothemainissue,whichshouldbedecided
bythearbitrator 111.Thecourtsinmostcountrieslooktothepossibilityofsuccessonmeritsasa
majorfactorintheirdecisionsoninteriminjunctions 112.Thecriticsfeelthatifthecourtsdecide
onthepossibilityofsuccessonthemeritsinthefinalissueitwouldunderminetheworkofthe
arbitrators.Though,thisisalegitimateconcern,inmostcasesthenecessityforinterimrelief
wouldoutweighthenegativesofrefrainingfromorderinginterimmeasures 113.Itisalsopointed
outthatsincemostnationsrecognizetheauthorityofarbitraltribunaltograntinterimmeasures,
theneedforoverlappingpowerstothecourtsisnotnecessary 114.Itisseenasinterferingwiththe
functionsofthetribunal.But,consideringthattherearemanycaseswheretheneedforinterim
measuresisreallyanurgentmatterandarisesevenbeforetheformationofthetribunal,ifthe
courtsarerestrictedinprovidinginterimreliefitwouldharmtheeffectivenessoftheultimate
resolutionofthedispute.Anotherconcernistheavailabilityofappealsforcourtordersand
consequentdelaysthatmaybecausedinresolvingthedispute 115.Thisisrealconcernandhasto
betakencareofbymakingnecessarylegislativeamendmentstoprovideforeffective
enforcementofcourtordersforinterimrelief.
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AlisonC.Wauk, PreliminaryInjunctionsinArbitrableDisputes:TheCaseforLimitedJurisdiction ,44
UCLAL.Rev.2061,2073,2074,2075(1997)
112
MichaelE.Chionopoulos, PreliminaryInjunctionThroughArbitration:TheFranchisor’sWeaponof
ChoiceinTrademarkDisputes ,20-SUMFranchiseL.J.15(2000)
113
Teradyne,Inc.v.MostekCorp.,797F.2d43,51(1stCir.1986)“Webelievethatthecongressional
desiretoenforcearbitrationagreementswouldfrequentlybefrustratedifthecourtswereprecludedfrom
issuingpreliminaryinjunctiverelieftopreservethestatusquopendingarbitrationand, ipsofacto, the
meaningfulnessofthearbitrationprocess.”
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Wauk Supranote111at2075,2076,2077
115
 Id
 23
B. PowerofArbitratorstoGrantInterimRelief

Thepowerofarbitratorstograntinterimmeasures,as thatoftheCourtsdependslargely
onthenationalsystems,internationalconventions, agreementbetweenthepartiesandtherules
adoptedbytheparty 116.Inmostinstancespartiesdonotdealaboutthatin theircontract,soit
largelydependsonthenationallawandtherulesof theinstitutionthattheyselect 117.Theeffect
ofinternationaltreatiesandinstitutionalrulesare discussedindetailinthenextchapter.The
scopeofthissectionistheimpactofthenationall awonthearbitrator’spowertograntinterim
relief.
Theacceptanceofarbitrator’spowertograntinterim reliefhasseenachangeinthe
recenttimes.Increasinglymanystateshavestarted torecognizetheneedforinterimrelieffrom
thearbitrators 118.Manycommentatorsagreethatunlessotherwiseagre edbytheparties,the
tribunalhaspowerstoorderinterimrelief 119.Stateshaveadopteddifferingpositiononthiscruci al
issue.NationslikeArgentinaandItalyhadlawsproh ibitingarbitratorsfromgrantinginterim
measures120.WhereassomenationslikeSwitzerland(whichhas beendiscussedindetailbelow)
haveprovidedexpressauthorityforthearbitratorstog rantinterimrelief 121.IntheUnitedStates,
FAAdoesnottalkaboutthepowersofarbitratorstoaw ardinterimrelief.Sothenationalposition
dependsheavilyontherulingsoftheCourts.ButtheC ourtsasinthecaseoftheirpowerstogrant
interimmeasuresarealsodividedonthisissue.Some Courtshaveheldthattheywouldrecognize
aninterimorderofthearbitratoronlyifthepartie shaveexpresslyauthorizedthetribunaltodoso
whilesomeothershaverecognizedthearbitratorsaut horitytograntinterimreliefifitis
                                              
116
B ORN  Supranote3at756
117
VivienneM.Ashman, TheUNCITRALArbitrationRulesandAReviewofCertainPractices and
Procedures,648PLI/Lit765,780(2001) 
118
TijanaKojovic,CourtEnforcementofArbitralDecis ionsonProvisionalRelief,JournalofInternational
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consistentwiththearbitrationagreement 122.NinthCircuithasconsistentlyrecognizedthe
authorityofthearbitratorsandhasrefusedtoreview theirinterimawards.InPacificReinsurance,
whilecitingapreviouscase,JudgeWigginsnotedthe importanceofrecognizingtheinterim
awardgrantedbythearbitrators 123.AnumberofcircuitsincludingtheSixthCircuitandth e
SecondCircuithaverecognizedthispositionof“judic ialreviewofnon-finalarbitrationawards
shouldbeindulged,ifatall,onlyinthemostextreme cases”andalsohaveagreedthatunless
specificallyprohibitedbyparties,thearbitratorshave powerstograntinterimrelief. 124.Butatthe
sametimesomelowerUScourtshaveruledthatthear bitratorsdonothavethepowertoissue
provisionalreliefunlessthepartiesexpresslyagreeto providesointheiragreement 125.TheThird
CircuitinSwiftIndus.,Inc. 126,andotherlowerUScourtshaverequiredexpressprovis ionsinthe
arbitrationagreementorcontrollingstatutetoconfe rtheauthorityonthearbitratorstogrant
interimrelief 127.ButnoCourtinUShassofardeniedtherightoft hepartiestoactuallyconfer
therightstothearbitrators 128.
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B ORN  Supranote3at760
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PacificReinsuranceManagementCorp.v.OhioReinsuran ceCorp.,935F.2d1019,1022(9thCir.1991)
“TheNinthCircuithassaidthatbecauseoftheCongres sionalpolicyfavoringarbitrationwhenagreedtoby
theparties,judicialreviewof non-final arbitrationawards"shouldbeindulged,ifatall,onlyi nthemost
extremecases."Aerojet-GeneralCorp.v.AmericanArb itrationAss'n,478F.2d248,251(9th
Cir.1973)…”;at1022-1023“Temporaryequitablereliefinarbitrati onmaybeessentialtopreserveassetsor
enforceperformancewhich,ifnotpreservedorenforce d,mayrenderafinalawardmeaningless”
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IslandCreekCoalSalesCo.v.Gainesville,729F.2d1046(6th Cir.1984);SperryInt'lTrade,Inc.v.
Israel,689F.2d301(2dCir.1982);SouthernSeasNavigationLtd.v. PetroleosMexicanos,606F.Supp.
692(S.D.N.Y.1985).
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SwiftIndus.,Inc.v.BotanyIndus.,Inc.,466F.2d1125(3rdCir .1972)
127
CharlesConstructionCo.v.Derderian,586N.E.3d992(Mass. 1992)“Werejecttheowner'sclaimthat
thecontractor'sonlyavenueforobtaininginterimre liefisthroughacourtorderindependentofthe
arbitrationproceeding.Wehaveindeedupheldtheentryof protectivecourtorderseventhoughadispute
betweenthepartiesissubjecttoarbitration.SeeHul lMun.LightingPlantv.MassachusettsMun.
WholesaleElec.Co.,399Mass.640,648-649,506N.E.2d140(1987)(prelimin aryinjunctionupheld
requiringcontractualpaymentstocontinuewhiledisputeis arbitratedpursuanttocourtorder);Salvucciv.
Sheehan,349Mass.659,663,212N.E.2d243(1965)(billtoreachandapply fraudulentlyconveyed
propertymaybemaintainedbeforearbitrationproceeding isconcluded).If,however,thereisanexpress
agreementthatauthorizesanarbitratortograntinter imrelief,includinganyauthorizationsetforthin
arbitrationrulesincorporatedbyagreementoftheparti es,thereisnoreasonwhyanarbitratormaynotac t
underthatauthority.Indeed,insuchaninstance,theco urtmightbeobligedbothtodefertotheparties'
agreementtosubmitthematterofinterimrelieftoa rbitrationandtogiveanysubsequentinterimorderthe
samedeferentialtreatmentthatmustbeaccordedtoan arbitrator'sfinalorder.Ofcourse,astatutecould
authorizeanarbitratortograntinterimrelief.Ther efore,ifthearbitratorshadcontractualorstatutory
 25
TheGermanCivilProcedurecodeSec.1041dealswiththis issue.Ithasadifferent
approachthantheUSposition 129.Itgivesthepartiestheoptiontotakeawaythepow erofthe
arbitratorstograntinterimrelief.Priorto1998,whe nthenewarbitrationlawcameintobeing,
theGermanlawdidnotrecognizethepowerofthetr ibunaltoorderinterimrelief 130.Evenifthe
arbitratorsneededtogiveaninterimmeasureithad tobeintheformofanawardandnotan
order.Thisawardrequiredanorderofenforcemento rexequator 131.Butafterthenewarbitration
lawbasedontheUNCITRALModelLawcameintobeingm ajorityofthecourtsrecognize
interimordersgrantedbytheTribunal 132.Apartfromtheprovisionalrelief,Germanlawalso
authorizesthearbitratorstoappointexpertsforguidance 133.Asnotedearlier,Swisslawtakesan
entirelydifferentpositionthanthatofothernatio ns134.Art.183oftheSwitzerland’sCodeon
PrivateInternationalLaw,clearlygivespowertoth etribunaltoorderinterimmeasures 135.There
isnolimitationthathasbeensetinthelegislatio ntocontroltheauthorityofarbitratorstogrant
                                                                                                                                          
authoritytoissueaninterimorder,thecontractorpro perlycouldhavesoughtsuchanorderfromthemand
wasnotlimitedtoaskingforinterimrelieffromaco urt.”
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§1041BookTenZPO(GermanCivilProcedureCode)nowprovide sasfollows:-(1)Unlessotherwise
agreedbytheparties,thearbitraltribunalmay,atth erequestofaparty,ordersuchinterimmeasuresof
protectionasthearbitraltribunalmayconsiderneces saryinrespectofthesubjectmatterofthedispute.Th e
arbitraltribunalmayrequireanypartytoprovideappropria tesecurityinconnectionwithsuchmeasure.(2)
Thecourtmay,attherequestofaparty,permitenforce mentofameasurereferredtoinsubsection1unless
applicationforacorrespondinginterimmeasurehasalrea dybeenmadetoacourt.Itmayrecastsuchan
orderifnecessaryforthepurposeofenforcingthemeas ure.(3)Thecourtmay,uponrequest,repealor
amendthedecisionreferredtoinsubsection2.(4)Ifa measureorderedundersubsection1provestohave
beenunjustifiedfromtheoutset,thepartywhoobtained itsenforcementis  obligedtocompensatetheother
partyfordamagesresultingfromtheenforcementofsuch measureorfromhisprovidingsecurityinorder
toavoidenforcement.Thisclaimmaybeputforwardin thependingarbitralproceedings.
130EricSchwartz&JurgenMark Supranote46;Schaefer supranote4
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§1049BookTenofZPO(GermanCivilProcedureCode):EXPER TAPPOINTEDBYARBITRAL
TRIBUNAL (1)Unlessotherwiseagreedbytheparties,thearbitra ltribunalmayappointoneormore
expertstoreporttoitonspecificissuestobedetermin edbythearbitraltribunal.Itmayalsorequireaparty
togivetheexpertanyrelevantinformationortoproduce ,ortoprovideaccessto,anyrelevantdocuments
orpropertyforhisinspection.(2)Unlessotherwiseagr eedbytheparties,ifapartysorequestsorifthe
arbitraltribunalconsidersitnecessary,theexpertsh all,afterdeliveryofhiswrittenororalreport,
participateinanoralhearingwherethepartieshavet heopportunitytoputquestionstohimandtopresent
expertwitnessesinordertotestifyonthepointsati ssue.(3)Sections1036and1037subs.1and2apply
mutatismutandistoanexpertappointedbythearbitraltri bunal
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 Seesupra note45
135
 Id.;seealsoM ARCBLESSING,I NTRODUCTIONTO ARBITRATION –S WISSAND INTERNATIONAL
PERSPECTIVES,Basel(HelbingandLichtenhahn)1999,278
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relief.TheEnglishLawliketheGermanlegislation takesamiddlegroundbetweentheUnited
StatesandSwissposition.Sec.38&39oftheArbitratio nActof1996providesforvarioustypes
ofinterimmeasuresavailablefromthearbitrators 136.Sec.38(1)givesthepartiestherightto
choosethekindofordersavailabletothetribunal.I fthepartiesfailtodosothearbitratorscan
providetheorderslistedinSec.38(3),(4),(5)&(6) 137.Thesectiondealsprimarilywiththe
orderstoprovidesecurity,protectionandexamination ofproperty,preservationofevidence,etc.
Sec.39oftheActdealswithprovisionalmeasures.But, thepowerstograntprovisionalrelieflike
paymentonaccount,paymentofmoney,dispositionofpro perty,etc.willbeavailableonlyifthe
partiesspecificallyagreetoprovidesuchpowerstothe tribunal 138.
Art.1460ofNewCivilProcedureCodeofFranceallowsth earbitratorstolaydownthe
rulesofprocedureunlessstipulatedbytheparties.Since thereisnootherprovisionintheCode,
whichdealswiththisissue,Art.1460maybetakenasth econtrollingauthority.Italsoprovides
                                              
136
ArbitrationAct,1996c.23,§38GENERALPOWERSEXERCISABL EBYTHETRIBUNAL  (1)The
partiesarefreetoagreeonthepowersexercisableby thearbitraltribunalforthepurposesofandinrelatio n
totheproceedings.(2)Unlessotherwiseagreedbythepar tiesthetribunalhasthefollowingpowers.
(3)Thetribunalmayorderaclaimanttoprovidesecurity forthecostsofthearbitration.Thispowershall
notbeexercisedonthegroundthattheclaimantis-(a) anindividualordinarilyresidentoutsidetheUnited
Kingdom,or(b)acorporationorassociationincorporat edorformedunderthelawofacountryoutsidethe
UnitedKingdom,orwhosecentralmanagementandcontrol isexercisedoutsidetheUnitedKingdom.
(4)Thetribunalmaygivedirectionsinrelationtoany propertywhichisthesubjectoftheproceedingsoras
towhichanyquestionarisesintheproceedings,andwhic hisownedbyorisinthepossessionofapartyto
theproceedings-(a)fortheinspection,photographing,pres ervation,custodyordetentionofthepropertyby
thetribunal,anexpertoraparty,or(b)orderingthat samplesbetakenfrom,oranyobservationbemadeof
orexperimentconductedupon,theproperty.(5)Thetribunalm aydirectthatapartyorwitnessshallbe
examinedonoathoraffirmation,andmayforthatpurpose administeranynecessaryoathortakeany
necessaryaffirmation.(6)Thetribunalmaygivedirect ionstoapartyforthepreservationforthepurposes
oftheproceedingsofanyevidenceinhiscustodyorcont rol
§39.POWERTOMAKEPROVISIONALAWARDS  (1)Thepartiesarefreetoagreethatthetribunal
shallhavepowertoorderonaprovisionalbasisanyr eliefwhichitwouldhavepowertograntinafinal
award.(2)Thisincludes,forinstance,making-(a)provis ionalorderforthepaymentofmoneyorthe
dispositionofpropertyasbetweentheparties,or(b)a nordertomakeaninterimpaymentonaccountofthe
costsofthearbitration.(3)Anysuchordershallbe subjecttothetribunal'sfinaladjudication;andthe
tribunal'sfinalaward,onthemeritsorastocosts, shalltakeaccountofanysuchorder.(4)Unlessthe
partiesagreetoconfersuchpoweronthetribunal,the tribunalhasnosuchpower.Thisdoesnotaffectits
powersundersection47(awardsondifferentissues,&c.).
137
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138
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thearbitratorsthepowertoenjoinanypieceofevide nceavailablewiththeparties 139.TheIndian
ArbitrationActprovidesforthearbitratorstoorder interimmeasuresofprotection,butlimits
theirauthoritytothesubjectmatterofthedispute.It alsogivesthepowertodemandsecurityfor
suchorders 140.NetherlandsArbitrationActprovidesfortribunalord ersinthematterof
appointingexpertsandexaminingwitnesses 141.Butinthematterrelatingtoprovisionalor
conservatorymeasuresithasnospecificprovisionoth erthantheoneauthorizingthearbitratorsto
grantinterimawards.Thereisnoexplanationinthe Actofthetypesorthelimitationsonthe
arbitratorstograntinterimrelief 142.However,thepartiescanbyspecialagreementempower the
tribunalorthechairmantoorderprovisionalmeasures insummaryproceedings 143.
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Art.1460NCPC-Thearbitratorsshalllaydowntherule sforthearbitrationproceedingswithoutbeing
boundbytherulesgoverningthecourtsoflaw,savewher ethepartieshavedecidedotherwiseasstipulated
inthearbitrationagreement.Notwithstandingtheabov e,thegoverningprinciplesofproceedingsasenacted
underArticles4to10,11(sub-article1)and13to21shallalw aysbeapplicabletoarbitrationproceedings.
Whereapartyhasinhispossessionanitemofevidenc e,thearbitratormayenjoinhimtoproducethesame,
availableathttp://www.lexmercatoria.org
140
ArbitrationandConciliationAct,1996§17.INTERIMMEASU RESORDEREDBYARBITRAL
TRIBUNAL (1)Unlessotherwiseagreedbytheparties,thearbitra ltribunalmay,attherequestofaparty,
orderapartytotakeanyinterimmeasureofprotection asthearbitraltribunalmayconsidernecessaryin
respectofthesubject-matterofthedispute.(2)Thearb itraltribunalmayrequireapartytoprovide
appropriatesecurityinconnectionwithameasureordered undersub-section( 1), availableat
http://www.lexmercatoria.org
141
NetherlandsArbitrationActArticle1041EXAMINATIONOF WITNESSES  1.Ifanexaminationof
witnessestakesplace,thearbitraltribunalshalldete rminethetimeandplaceoftheexaminationandthe
mannerinwhichtheexaminationshallproceed.Ifthe arbitraltribunaldeemsitnecessary,itshallexamine
thewitnessesonoathoraffirmationasprovidedinar ticle107(1).2.Ifawitnessdoesnotappear
voluntarilyor,havingappeared,refusestogiveevidence, thearbitraltribunalmayallowapartywhoso
requests,withinaperiodoftimedeterminedbythearbit raltribunal,topetitionthePresidentoftheDistric t
Courttoappointajudge-commissarybeforewhomtheexamin ationofthewitnessshalltakeplace.The
examinationshalltakeplaceinthesamemannerasin ordinarycourtproceedings.TheClerkoftheDistrict
Courtshallgivethearbitratororarbitratorsanoppor tunityofattendingtheexaminationofthewitness.3.
TheClerkoftheDistrictCourtshallcommunicatewith outdelaytothearbitraltribunalandthepartiesa
copyoftherecordoftheexamination.4.Thearbitral tribunalmaysuspendtheproceedingsuntiltheday
onwhichithasreceivedtherecordoftheexamination , availableathttp://www.lexmercatoria.org
142
NetherlandsArbitrationActArticle1049TYPESOFAWARD  Thearbitraltribunalmayrenderafinal
award,apartialfinalaward,oraninterimaward, availableathttp://www.lexmercatoria.org
143
Kojovic Supranote118;ArbitrationActArticle1051SUMMARYARBITRALPR OCEEDINGS1.
Thepartiesmayagreetoempowerthearbitraltribunal oritschairmantorenderanawardinsummary
proceedings,withinthelimitsimposedbyarticle289(1).2. Intheeventthat,notwithstandingsuch
agreement,thecaseisbroughtbeforethePresidentof theDistrictCourtinsummaryproceedings,hemay,
ifapartyinvokestheexistenceofthesaidagreement, takingintoaccountallcircumstances,declaretohave
nojurisdictionbyreferringthecasetotheagreedsumma ryarbitralproceedings,unlessthesaidagreement
isinvalid.3.Adecisionrenderedinsummaryarbitralpr oceedingsshallberegardedasanarbitralawardto
whichtheprovisionsofSectionsThreetoFiveinclus iveofthisTitleshallbeapplicable.4.Inthecase ofa
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Animportantandinterestingissueraisedinthisreg ardistheconceptofresjudicata,
whenapartyafterdenialbytheCourttoorderforin terimmeasures,approachesthetribunalfor
suchameasure.Thisissuegetsaddedimportanceinare aswheretheconcurrentjurisdictionofthe
Courtsandtribunalisavailable.OneUScourt,whichwa sceasedofsuchamatter,ruledthatthe
tribunalhastheauthoritytograntinterimreliefeve nafterthedenialofsuchareliefbythe
Court144.SomeotherUSlowercourtshavealsostatedthata wardsmadebythearbitratorsarenot
reviewable,thoughthosedecisionswerenotrelating toprovisionalrelief 145.
C. EnforcementofInterimMeasuresOrderedbyArbitrat ors

Asarbitrationinitselfisavoluntarysubmissiontot hetribunalbasedonanagreement
betweenparties,theenforcementoftheprovisionalre lieforderedbythetribunalreliesheavilyon
voluntarycomplianceoftheparties 146.Buttheproblemariseswhenapartyrefusestocomply
withtheseorders.Oneoftheobviouslimitationsin approachinganarbitraltribunalfor
provisionalmeasureistheirinabilitytoenforcesuch orders147.Mostofthestatelegislationsdo
notgiveanypowertothearbitratorsintheissueof enforcement148.Butthearbitratorsdohave
certainwaysofenforcingtheirordersinpractice. Forexampleinmattersrelatingtoevidence,the
tribunalmaypresumenegativeinferenceifapartyrefuse stoproduceevidencebeforethe
tribunal149.Likewise,itcanalsousesanctionstoforcethec omplianceorifithascontroloverany
propertyinvolvedinthedispute,itmaypossessthesam etoenforceitsorders 150.Alltheseare
subjecttojudicialchallengeinthenationalcourts.T hetribunalsandinsomecasesthepartiescan
                                                                                                                                          
referraltothesummaryarbitralproceedingsmentionedi nparagraph(2)above,noappealmaybelodged
againstthedecisionofthePresidentoftheDistrict Court, availableathttp://www.lexmercatoria.org
144
SperryInt'lTrade,Inc.v.Israel,689F.2d301(2dCir.1982) TheSperrycaseisdiscussedindetailin
thesectiononenforcementofawards.
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146
Kojovic Supranote118
147
DavidBrynmorThomas, InterimReliefPursuanttoInstitutionalRulesUndertheEnglishArbit ration
Act1996 ,ArbitrationInternational1997
148
 Id;B ORN  Supranote3at820
149HorningSupra note8at111
150
B ORN  Supranote3at820
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alsoseektheassistanceofthenationalcourtsfor theenforcementoftheirawards 151.Therefore,
thepositionofthenationalcourtsandthenational legislationsauthorizingtheenforcementof
interimordersmadebythearbitratorsbecomeimportant .Further,otherimportantissueswhen
dealingwithenforcementarethescopeforreviewof theorderandthegroundforrefusalto
enforce.CantheCourtsdenyenforcingtheinterimo rdersiftheyareex-parteorders?
Thesystemofenforcementofprovisionalorderscan bestudiedintwotopics,viz.,the
systemwheretheprovisionalremedyisconsideredan awardandexecutedassuchandthesystem
whereitisconsideredasanorderandthecourtspro videassistancefortheenforcement.Inthe
formerapproachthechanceforjudicialreviewofthe awardislimitedwhileinthelatterthereis
scopeforreviewoftheorder.Netherlands,UnitedS tates,FranceandBelgiumsubscribetothe
formerapproachwhereasSwissandGermanlawtaketh elatterapproach 152.InNetherlands,the
Courtswillenforceprovisionalmeasuresorderedbythe TribunalpursuanttoArticle1051ofthe
ArbitrationAct,astheywouldenforceaglobalorpart ialaward 153.InUSandsimilarcountries,
whichviewtheprovisionalreliefasanawardandse ektoenforcethemassuchhaveconsidered
the‘interim’awardasfinalinrelationtothemat teritseekstoaddress 154.TheSixthCircuitin
IslandCreek 155caseandNewYorkdistrictcourtinSouthernSeas 156havetakenthisviewwhile
enforcingtheprovisionalawardsgrantedbythetribuna l157.AsfarasUSisconcernedtheleading
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Kojovic Supranote118;Wagoner Supra note24at72
152
Kojovic Supranote118
153
 Id.
154
 Id;B ORN  Supranote3at820
155
IslandCreekcoalSalesCo.v.CityofGainesville, Florida729F.2d1046(6thCir.1984)
156
SouthernSeasNavigationLimitedofMonroviav.Petro leosMexicanosofMexicoCity606F.Supp.
692(S.D.N.Y.1985)
157
IslandCreekCoalSalesCo.v.CityofGainesville, Fla.,729F2d1046,1049(6thCir.1984)“Chief
JudgeAllenconcludedthat"[t]heinterimawarddisposesof oneself-containedissue,namely,whetherthe
Cityisrequiredtoperformthecontractduringthependency ofthearbitrationproceedings.Th[is]issueisa
separate,discrete,independent,severableissue."Memora ndumOpinion,July24,1983,at8.Wedonot
findthisconclusiontobeinerror.”;SouthernSeasa t693,694“Giventheequitablereliefgranted,this
CourtcannotacceptPemex'sargument.Thisawardisnota partialresolutionoftheparties'claimsasan
intermediatestepinanongoingarbitralprocessbut,in effect,agrantofapreliminaryinjunction.Asnoted
above,thearbitratorsthemselvesperceivedtherequest insuchterms”“Suchanawardisnot"interim"in
thesenseofbeingan"intermediate"steptowardafurth erend.Rather,itisanendinitself,foritsvery
purposeistoclarifytheparties'rightsinthe"interi m"periodpendingafinaldecisiononthemerits.The
 30
caseonthissubjectarisingfrominternationalarbitr ationwastheSperrycase 158.Inthiscase,the
USCompanySperryInternationalTrade,Inc.enteredi ntoacontractwiththeGovernmentof
Israel,whichhadanarbitrationclause.Whenadispute arosebetweentheparties,Sperry
approachedtheDistrictCourttocompelarbitrationand forinjunctionrestrainingIsraelfrom
drawingonaletterofcreditpendingarbitration.Th eDistrictCourtcompelledarbitrationand
enjoinedIsraelfromdrawingontheletterofcredi t.IsraelappealedtotheCourtofAppeals,
whichreversedthepreliminaryinjunctiongrantedbyt heDistrictCourtstatingthatSperryhad
notshownirreparableinjurytowarranttheinjunction. Israelimmediatelystartedtodrawonthe
letterofcredit.Butbeforethedispersalofthefunds ,SperrymovedtotheNewYorkState
SupremeCourtandobtainedanorderofAttachment.Isra elremovedtheactiontotheFederal
Courtandmovedtovacatetheattachment.Sperrymove dacrossmotiontoconfirmthe
attachmentandalsoarguedbeforethetribunaltoenjoi nIsraelfromdrawingontheletterof
credit.TheArbitratorsacceptedSperry’sargumentand providedaprovisionalaward.Sperry
informedthistotheFederalcourtandalsobroughta motiontoconfirmtheaward.TheDistrict
Courtconfirmedtheaward.OnAppealtheCourtofAppeals recognizedtheauthorityofthe
arbitratorstoissueinterimawardsandenforcedit 159.ItisinterestingtonotethattheCourtof
Appealswhendiscussingtheissueofenforcementandre view,tookintoaccount9U.S.C§9,10
and11 160.TheseSectionsoftheFAAdealwiththeenforceme ntoftheawardsissuedbythe
                                                                                                                                          
onlymeaningfulpointatwhichsuchanawardmaybeenfo rcediswhenitismade,ratherthanafterthe
arbitratorshavecompletelyconcludedconsiderationofa lltheparties'claims.”
158
SperryInt'lTrade,Inc.v.Israel,689F.2d301(2dCir.1982)
159
 Id
160
Id at304,305“Itisbeyondcavilthatthescopeofthedistr ictcourt'sreviewofanarbitrationawardis
limited.Under9U.S.C.s9(1976),"thecourtmustgrant... anorder(confirminganarbitrationaward)
unlesstheawardisvacated,modified,orcorrectedaspre scribedin(9U.S.C.ss10and11(1976))."
Section10permitsthecourttovacateanawardonlyin specificsituations,suchas"(w)heretheawardwas
procuredbycorruption,fraud,orunduemeans,"s10(a);"(w)he retherewasevidentpartialityorcorruption
inthearbitrators,"s10(b);"(w)herethearbitrator swereguiltyof(certaintypesof)misconduct...orof any
othermisbehaviorbywhichtherightsofanypartyha vebeenprejudiced,"s10(c);or"(w)herethe
arbitratorsexceededtheirpowers,"orfailedtomake"a mutual,final,anddefiniteawarduponthesubject
mattersubmitted,"s10(d).Inaddition,anawardmaybese tasideon"thenonstatutorygroundof'manifest
disregard'ofthelaw,"Drayerv.Krasner,572F.2d348,352(2dCi r.),cert.denied,436U.S.948,98S.Ct.
2855,56L.Ed.2d791(1978),but"thispresuppose(s)'somethingbeyondand differentfromamereerrorin
 31
arbitrators.Thecourtreasonedthattheinterimawar dthoughinterimintime,isfinalinregardto
thematteritaimstosolve.Soitappliedthereview groundsavailabletothefinalawardsunder
FAA161.EveninacasewheretheMassachusettsStateSuperio rCourtrefusedtoenforcethe
interimreliefgrantedbythearbitrators,itrecogni zedtheauthorityofthetribunaltoorderinterim
reliefwhenitissupportedbystatuteorarbitrationagr eementbetweentheparties 162.
Swissarbitrationstatuetakesaslightlydifferenta pproachbyauthorizingthearbitrators
toseekassistancefromtheCourtsforenforcingthe irinterimorders 163.Therearediffering
opinionsonthequestionwhetherthedecisiontoapproa chthecourtsforenforcementliesentirely
withthearbitrators.Someexpertshavesaidthatthe partiescanalsoapproachtheCourtfor
enforcementoftheorders 164.Someexpertsalsoviewtheissuesofreviewofthes ubstantive
conditionsunderlyingtheordersdifferently 165.TheSwisscourtswillprovideassistancefor
enforcementoftheinterimorderseveniftheseat ofarbitrationisoutsideSwitzerland.
                                                                                                                                          
thelaworfailureonthepartofthearbitratorsto understandorapplythelaw,'"id.(quotingSanMartine
CompaniadeNavegacion,S.A.v.SaguenayTerminalsLtd., 293F.2d796,801(9thCir.1961)).”
9USC§9.Awardofarbitrators;confirmation;jurisdicti on;procedure:Ifthepartiesintheiragreement
haveagreedthatajudgmentofthecourtshallbeentered upontheawardmadepursuanttothearbitration,
andshallspecifythecourt,thenatanytimewithino neyearaftertheawardismadeanypartytothe
arbitrationmayapplytothecourtsospecifiedforano rderconfirmingtheaward,andthereuponthecourt
mustgrantsuchanorderunlesstheawardisvacated,modif ied,orcorrectedasprescribedinsections10
and11ofthistitle.Ifnocourtisspecifiedintheagre ementoftheparties,thensuchapplicationmaybe
madetotheUnitedStatescourtinandforthedistrict withinwhichsuchawardwasmade.Noticeofthe
applicationshallbeservedupontheadverseparty,andthe reuponthecourtshallhavejurisdictionofsuch
partyasthoughhehadappearedgenerallyintheproceeding.I ftheadversepartyisaresidentofthedistrict
withinwhichtheawardwasmade,suchserviceshallbe madeupontheadversepartyorhisattorneyas
prescribedbylawforserviceofnoticeofmotionin anactioninthesamecourt.Iftheadversepartyshal lbe
anonresident,thenthenoticeoftheapplicationshal lbeservedbythemarshalofanydistrictwithinwhi ch
theadversepartymaybefoundinlikemannerasotherpr ocessofthecourt. Seealso 9USC§10&11
161
Sperry,689F.2dat306“Inthefinalanalysis"Arbitrators maydojustice"andtheawardmaywell
reflectthespiritratherthantheletteroftheagre ement....Thuscourtsmaynotsetasideanawardbecause
theyfeelthatthearbitrator'sinterpretationdisrega rdstheapparent,oreventheplain,meaningofthewords
orresultedfromamisapplicationofsettledlegalprincipl es.Inotherwordsacourtmaynotvacateanaward
becausethearbitratorhasexceededthepowerthecourtw ouldhave,orwouldhavehadifthepartieshad
chosentolitigate,ratherthantoarbitratethedisput e.Thosewhohavechosenarbitration,astheirforum
shouldrecognizethatarbitrationproceduresandawardsoft endifferfromwhatmaybeexpectedincourts
oflaw.
162
 See CharlesConstructionCo.v.Derderian,586N.E.3d992(Mass. 1992)
163
SeeArt.183ofSwissPrivateInternationalLawSupran ote118
164
Kojovic Supranote118citingopinionsbyleadingexperts
165
 Id
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TheGermanarbitrationstatuealsoauthorizesthecourt stoprovideassistancetoenforce
theinterimordersprovidedthatnosimilarapplicatio nforinterimreliefispendingbeforethe
court166.FurtherArt.1041(2)providestheCourtswiththeauthorit ytoremodeltheinterimrelief
orderedbytribunalstofitthesystemavailabletothe Germancourtsundertheircivillaw 167.This
issuewasraisedbeforeaGermancourtwhenenforcing aMarevainjunction.Thecourtwasfaced
withdifficultywhentryingtoimplementtheinjunctio nandfinallyenforceditasaninjunction
availabletotheGermancourts 168.InmatterswheretheGermancourtshavealreadyre fused
interimreliefandthesamewassubsequentlygrantedby thetribunals,theGermancourtswill
enforcetheordersasgrantedbythetribunal 169.Enforcementofinterimordersgrantedbytribunal
sittingoutsideGermanyinGermancourtshasnotbeen clearlyaddressedbythestatute.Sections
1025(2)and(3)whichliststheprovisionsapplicabletoarbit rationwhentheseatisoutside
Germanydoesnotcontaintheprovisiondealingwith interimreliefviz.Sec.1041 170.However,
Sec.1062oftheGermanArbitrationStatuewhichdealswi ththeenforcementofawardsgranted
withinandoutsideGermany,islistedinSec.1025,this canbeinterpretedtogivepowertothe
Germancourtstoenforceevenprovisionalmeasuresgra ntedoutsideGermany.Sec.1062confers
jurisdictiontothehigherRegionalCourtwheretheo pposingpartyhasitsplaceofbusinessor
                                              
166
 See Art.1041(2)BookTenofZPO(GCP)
167
 Id;Schafer Supranote4
168
Kojovic Supranote118;Schafer Supra note4“AtranslationofaMarevainjunctionintoGe rmanlaw
underthisregimebytheKarlsruheCourtofAppealserves toillustratethedifficulties(OLGKarlsruhe).
ThecourtdiscusseddifferentwaysoftranslatingaMarev ainjunctionintoGermanlaw,tomeetthe
preconditionsofthecertaintyprinciple( Bestimmtheitsgrundsatz).Itprovedtobemoredifficultthanmight
havebeensuggestedatfirstsight.AtranslationofaM arevainjunctionintoa dinglichenArrest wasruled
out,equallythetransfertoan einstweiligeVerfuegung .Thecourtdecidedtoenforceitundersection890
CCP,whichbearsaninjunctivetitle.ZuckermanandGrun ert(1996,p.102)”
169
Kojovic Supranote118.
170
§1025BookTenofZPO(GCP)Scopeofapplication:  (1)TheprovisionsofthisBookapplyiftheplace
ofarbitrationasreferredtoinsection1043subs.1iss ituatedinGermany.(2)Theprovisionsofsections
1032,1033and1050alsoapplyiftheplaceofarbitrationissituat edoutsideGermanyorhasnotyetbeen
determined.(3)Iftheplaceofarbitrationhasnotyet beendetermined,theGermancourtsarecompetentto
performthecourtfunctionsspecifiedinsections1034,1035,1037a nd1038iftherespondentorthe
claimanthashisplaceofbusinessorhabitualresidenc einGermany.(4)Sections1061to1065applytothe
recognitionandenforcementofforeignarbitralawards.
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habitualresidenceorwheretheassetsofthepartyor thepropertyindisputeoreffectedbythe
matterislocated 171.
Englishlawtakesacompletelydifferentapproachfrom theabovepositions.Sec.39of
theArbitrationAct 172providesforprovisionalrelieffromthearbitrators. Butthenomenclature
giventosuchreliefhascreatedsomeconfusionregar dingtheenforcementofsuchorders 173.The
questionnowariseswhethersuchreliefgrantedbythe tribunaloughttobeenforcedunderSec.
66174oftheActorunderSec.42 175readwithSec.41 176oftheAct.Sec.66oftheActprovidesfor
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§1062(2)BookTenofZPO(GCP):Iftheplaceofarbitrati oninthecasesreferredtoinsubsection1,
no.2,firstalternative,nos.3and4isnotinGerman y,competencelieswiththeHigherRegionalCourt
(Oberlandesgericht)wherethepartyopposingtheapplicationhashisplaceo fbusinessorplaceofhabitual
residence,orwhereassetsofthatpartyorthepropert yindisputeoraffectedbythemeasureislocated,
failingwhichtheBerlinHigherRegionalCourt( Kammergericht)shallbecompetent.
172
SeeArbitrationAct,1996,c.23§39
173
Kojovic Supranote118;Thomas Supranote147
174
ArbitrationAct,1996,c.23,§66-(1)Anawardmadebythetr ibunalpursuanttoanarbitration
agreementmay,byleaveofthecourt,beenforcedint hesamemannerasajudgmentororderofthecourt
tothesameeffect.(2)Whereleaveissogiven,judgmen tmaybeenteredintermsoftheaward.(3)Leave
toenforceanawardshallnotbegivenwhere,ortot heextentthat,thepersonagainstwhomitissoughtto
beenforcedshowsthatthetribunallackedsubstantivej urisdictiontomaketheaward.Therighttoraise
suchanobjectionmayhavebeenlost(seesection73). (4)Nothinginthissectionaffectstherecognitiono r
enforcementofanawardunderanyotherenactmentorr uleoflaw,inparticularunderPartIIofthe
ArbitrationAct1950(enforcementofawardsunderGenevaC onvention)ortheprovisionsofPartIIIofthis
Actrelatingtotherecognitionandenforcementofawa rdsundertheNewYorkConventionorbyanaction
ontheaward
175
ArbitrationAct,1996,c.23,§42-(1)Unlessotherwiseagre edbytheparties,thecourtmaymakean
orderrequiringapartytocomplywithaperemptoryorderma debythetribunal.(2)Anapplicationforan
orderunderthissectionmaybemade-(a)bythetribuna l(uponnoticetotheparties),(b)byapartytothe
arbitralproceedingswiththepermissionofthetribunal (anduponnoticetotheotherparties),or(c)where
thepartieshaveagreedthatthepowersofthecourtunder thissectionshallbeavailable.(3)Thecourt
shallnotactunlessitissatisfiedthattheapplicant hasexhaustedanyavailablearbitralprocessinrespect of
failuretocomplywiththetribunal'sorder.(4)Noorder shallbemadeunderthissectionunlessthecourtis
satisfiedthatthepersontowhomthetribunal'sorder wasdirectedhasfailedtocomplywithitwithinthe
timeprescribedintheorderor,ifnotimewasprescri bed,withinareasonabletime.(5)Theleaveofthe
courtisrequiredforanyappealfromadecisionoftheco urtunderthissection.
176
ArbitrationAct,1996,c.23,§41-(1)Thepartiesarefree toagreeonthepowersofthetribunalincase
ofaparty'sfailuretodosomethingnecessaryforthe properandexpeditiousconductofthearbitration.(2)
Unlessotherwiseagreedbytheparties,thefollowingpr ovisionsapply.(3)Ifthetribunalissatisfiedthat
therehasbeeninordinateandinexcusabledelayonthepa rtoftheclaimantinpursuinghisclaimandthat
thedelay-(a)givesrise,orislikelytogiverise,t oasubstantialriskthatitisnotpossibletohavea fair
resolutionoftheissuesinthat      claim,or(b )hascaused,orislikelytocause,seriousprejudicetot he
respondent,thetribunalmaymakeanawarddismissingthe claim.(4)Ifwithoutshowingsufficientcausea
party-(a)failstoattendorberepresentedatanoral hearingofwhichduenoticewasgiven,or(b)where
mattersaretobedealtwithinwriting,failsafter duenoticetosubmitwrittenevidenceormakewritten
submissions,thetribunalmaycontinuetheproceedingsin theabsenceofthatpartyor,asthecasemaybe,
withoutanywrittenevidenceorsubmissionsonhisbeh alf,andmaymakeanawardonthebasisofthe
evidencebeforeit.(5)Ifwithoutshowingsufficientca useapartyfailstocomplywithanyorderor
 34
theenforcementofawardsmadebytribunals.Bythewa yithasbeendrafted,ithasmore
coercivepowerstoenforceanaward.However,asthe provisionalremediesgivenbythe
arbitratorsarereferredtoasorders,itisdoubtfulw hetherthecourtswillusethissectionto
enforcethem 177.TheotheroptionleftopenforthecourtsistouseS ection42inrelationwithSec
41oftheAct.Section41providesforsomemeasuresthat thearbitratorscanusetoenforceits
provisionalremedies,providedthepartieshaveagreed tosuchmeasuresintheiragreement.The
arbitratorscanissueapreemptoryorderiftheparties failtocomplywiththeirinterimorder 178.If
thepartieshavesoagreed,thenthecourtscanstepi nonlyafterthedefaultingpartyhasfailedto
complywiththearbitralorderandthepreemptoryorder madebythetribunal 179.Incaseof
preemptoryordersconcerningsecurityforcosts,theA ctalsoprovidesforsomeadditional
measuresincludingadverseinferenceandcostsofarbi trationcausedduetosuchfailure,etc.are
availabletothetribunal 180.But,theseadditionalmeasuresarenotnecessaryto befollowedprior
toapproachingthecourt 181.Ifthepreemptoryorderissuedbythearbitratorsisn otcompliedwith,
theneitherthetribunalorthepartieswiththepermis sionofthetribunalcanapproachthecourt
forenforcement,providedtheyhavenotagreedtore stricttheapplicationofSec.42 182.Section42
whencomparedtoSec66hasconsiderablylessbiteinth ematterofenforcement.Another
provisionthatthearbitratorscanusetomakethepart iescomplywithitsordersisSec.41(2).
                                                                                                                                          
directionsofthetribunal,thetribunalmaymakeapere mptoryordertothesameeffect,prescribingsuch
timeforcompliancewithitasthetribunalconsiders appropriate.(6)Ifaclaimantfailstocomplywitha
peremptoryorderofthetribunaltoprovidesecurityforc osts,thetribunalmaymakeanawarddismissing
hisclaim.(7)Ifapartyfailstocomplywithanyoth erkindofperemptoryorder,then,withoutprejudiceto
section42(enforcementbycourtoftribunal'speremptory orders),thetribunalmaydoanyofthefollowing-
(a)directthatthepartyindefaultshallnotbeentit ledtorelyuponanyallegationormaterialwhichwast he
subjectmatteroftheorder;(b)drawsuchadverseinfer encesfromtheactofnon-complianceasthe
circumstancesjustify;(c)proceedtoanawardontheba sisofsuchmaterialsashavebeenproperly
providedtoit;(d)makesuchorderasitthinksfitasto thepaymentofcostsofthearbitrationincurredin
consequenceofthenon-compliance.  
177
 See Kojovic Supranote118;Thomas Supra note147
178
Werbicki Supranote20
179
 See ArbitrationAct,1996,c.23§42(3) Supranote174above;alsoseeKojovic Supra note118;
Thomas Supranote147;Werbicki Supranote20
180
 See ArbitrationAct,1996,c.23§41(7) Supra note175
181
 Id.; See Kojovic Supra note118;Thomas Supranote147
182
 See ArbitrationAct,1996,c.23§42(2) Supra note174
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PursuanttoSec41(2)oftheAct,thetribunalcandismiss theclaimofapartyifitsactioncauses
inordinatedelaysresultinginapositionwhereafai rresolutionisnotpossibleorhascaused
substantialrisktotherespondent.Taken,asawhole theEnglishArbitrationActhasnotgiven
enoughtollsfortheenforcementofinterimorderso fthearbitrators 183.TheIndianstatute,which
ismodeledontheUNCITRALModelLaw,doesnothave anyprovisionfortheenforcementof
interimmeasuresorderedbythetribunalandthereisn oreportedcaselawsofarwhichdealswith
thisissue.Hence,thepositionthattheIndiancourts willtakewhenenforcinginterimreliefis
unclear.Asinotherareas,thenationalpositionsva ryalotintheirdealingofenforcementof
interimmeasuresgrantedbythetribunals.Apartytryin gtoenforceinterimmeasureswouldface
aconfusingscenarioinvariouscountries.Thispositio nhighlightstheneedforaharmonized
structuretodealwiththeinterimmeasures.
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 See Kojovic Supranote118
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CHAPTERIIII
PROVISIONSFORINTERIMMEASURESUNDERVARIOUSINSTI TUTIONAL
RULESANDINTERNATIONALCONVETIONS

InternationalArbitrationforthemostpartisconduct edundertheauspicesofthe
institutionslikeAmericanArbitrationAssociation(A AA),LondonCourtofInternational
Arbitration(LCIA),PermanentCourtofArbitration(PC A),InternationalChamberofCommerce
(ICC),andInternationalCouncilforSettlementofI nvestmentDisputes,etc.Somecontractsmay
optforad-hocarbitration,whichisusuallyconductedun dertheUNCITRALArbitrationRules.
Incaseswherethepartiesoptforoneoftheabovein stitutionstoconducttheirarbitration,the
rulesofsuchinstitutionshavethegoverningeffecto ntheproceduralmatters.Hence,the
availabilityortheextenttowhicharbitratorscangr antinterimmeasuresdependheavilyonthe
rulesoftheinstitutions 184.Theotherimportantgroupthathasabindingsayover suchmattersare
theinternationalconventions.Inthischapter,the rulesoftheinstitutionsandtheinternational
conventionseffectoninterimreliefarestudied.Th eprovisionsofUNCITRALModelLawand
theRules,includingtheproposedchangesthatarebeing consideredarediscussedinthe
followingchapters
A. CourtOrderedReliefunderInstitutionalRulesandC onventions

Mostoftheinstitutionruleshaveinsomeformorth eotherprovisionstosupporttheaid
ofcourtsforarbitration 185.Themajorconcernforpartiestoarbitrationagreem entisthattheir
approachtotheCourtsforinterimreliefmightbeseen asabreachoftheagreementitself.Rules
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R EDFERN  Supranote1at284;B ORN  Supranote3at820,Ashman Supranote117at780
185
GregoireMarchac, InterimMeasuresinInternationalCommercialArbitrationUndertheICC ,AAA,
LCIAandUNCITRALRules ,10Am.Rev.Int’lArb.123,134(1999);KeldaGroves VirtualReality:
EffectiveInjunctiveReliefInRelationToInternationalArbitrations Int.A.L.R.1998,1(6),188-193
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ofICC,AAAandWorldIntellectualPropertyOrganizat ion(WIPO)ArbitrationRuleshave
provisionsthatmakeitclearthatsuchanapproachwil lnotbeconsideredtobeaviolationofthe
agreementtoarbitrate 186.LCIAandtheICSIDrulesdonotprovideforsuchapr ovision,buthave
ageneralprovisionthatallowspartiestoapproachjudi cialauthoritiesforinterimrelief 187.The
institutionalrulesdonotdiffermuchintheirrecogn itionofcourtspowertograntinterimmeasure
pendingarbitration,exceptforafewinstances.Forexa mple,LCIArulesrequire‘exceptional
circumstances’forcourtinterventionaftertheconst itutionofthetribunal,whereastheICCrules
justrequire‘appropriatecircumstances’ 188.ItisalsointerestingtonotethattheLCIArules
prohibitspartiesfromapproachingnationalcourtsforpro visionalmeasuresonsecurityforcosts,
whichhavebeenmadeavailablefromthetribunalitself 189.ICSIDruleallowspartiestoapproach
thecourtsonlyiftheyhavealreadyagreedtodoso 190.ThoughtheICSIDrulesprovideforparties
                                              
186
ICCRulesofArbitrationArt.23(2)Beforethefileis transmittedtotheArbitralTribunal,andin
appropriatecircumstanceseventhereafter,thepartiesm ayapplytoanycompetentjudicialauthorityfor
interimorconservatorymeasures.Theapplicationofa partytoajudicialauthorityforsuchmeasuresorfor
theimplementationofanysuchmeasuresorderedbyanAr bitralTribunalshallnotbedeemedtobean
infringementorawaiverofthearbitrationagreement andshallnotaffecttherelevantpowersreservedto
theArbitralTribunal.Anysuchapplicationandanymeas urestakenbythejudicialauthoritymustbe
notifiedwithoutdelaytotheSecretariat.TheSecreta riatshallinformtheArbitralTribunalthereof.
AAAInternationalArbitrationRulesArticle21(3):Are questforinterimmeasuresaddressedbyapartyto
ajudicialauthorityshallnotbedeemedincompatiblewit htheagreementtoarbitrateorawaiverofthe
righttoarbitrate, availableat http://www.iccwbo.org/court/english/arbitration/rules.a sp
WIPOArbitrationRulesArt.46(d)Arequestaddressedbyapa rtytoajudicialauthorityforinterim
measuresorforsecurityfortheclaimorcounter-clai m,orfortheimplementationofanysuchmeasuresor
ordersgrantedbytheTribunal,shallnotbedeemedincom patiblewiththeArbitrationAgreement,or
deemedtobeawaiverofthatAgreement, availableat http://arbiter.wipo.int/arbitration/rules/index.html
187
LCIAArbitrationRulesArt.25.3ThepoweroftheArbitr alTribunalunderArticle25.1shallnot
prejudicehowsoeveranyparty'srighttoapplytoanystat ecourtorotherjudicialauthorityforinterimor
conservatorymeasuresbeforetheformationoftheAr bitralTribunaland,inexceptionalcases,thereafter.
Anyapplicationandanyorderforsuchmeasuresafterthe formationoftheArbitralTribunalshallbe
promptlycommunicatedbytheapplicanttotheArbitralTr ibunalandallotherparties.However,by
agreeingtoarbitrationundertheseRules,thepartiessh allbetakentohaveagreednottoapplytoanystate
courtorotherjudicialauthorityforanyorderforsecur ityforitslegalorothercostsavailablefromthe
ArbitralTribunalunderArticle25.2., availableat http://www.lcia-arbitration.com/lcia/download/
ICSIDArbitrationrulesSec.39(5)NothinginthisRules hallpreventtheparties,providedthattheyhaveso
stipulatedintheagreementrecordingtheirconsent,from requestinganyjudicialorotherauthoritytoorder
provisionalmeasures,priortotheinstitutionofthepr oceeding,orduringtheproceeding,forthe
preservationoftheirrespectiverightsandinterests.,  availableat http://www.worldbank.org/icsid/basicdoc-
archive/63.htm
188
See Supra note186and187
189
 Id
190
Id
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toapproachthecourtsforinterimrelief,considering thatoneofthepartiestothedisputeunder
ICSIDisinvariablyastate,theeffectofsovereign immunityonsuchmattersaddaninteresting
twist191.ThisissuegainsspecificimportanceinUSwherethe FederalSovereignImmunitiesAct
hascomeintoforce.Inoneleadingcasebeforethe CourtofAppealsfortheDistrictofColumbia,
theCourtreversedthejudgmentoftheDistrictcourt confirminganawardofthearbitrators,
notingthatwaiverofsovereignimmunitycanbeassume donlywhenthearbitrationagreement
specificallyprovidedforcourtroleinenforcement 192.Apartfromthisissueofsovereign
immunitytheothermajorcauseforconcernistheArt .26oftheConventionontheSettlementof
InvestmentDisputes 193.Article26oftheConventionexcludesotherremedies outsideofthe
Convention,unlessotherwiseagreedbytheparties 194.CourtsinsomenationsincludingFrance
andBelgiumhavecitedthisarticle,asareasonto rejectapplicationstoconfirmawardinmatters
wherearbitrationwaspendingbeforeICSID 195.FurtherthecommentmadebyICSIDatthetime
whentheprovision39(5)oftheICSIDrulewasissued,cl earlyreiteratesthepositionofArt.26of
theconventionandspecificallystatesthattheonly occasionwhenthepartiescanapproachthe
nationalcourtsforinterimrelief,iswhentheyhav eexpresslystipulatedsointheircontract 196.
Thepartieshavetoexpresslyprovideforinterimrelie ffromthenationalcourtsinthecasesin
whichtheyoptforICSIDarbitration.Itisclearfro mthewaytherulesoftheinstitutionshave
beensetupthatallofthemrecognizethepartiesright toapproachthecourtsforinterimrelief
albeitwithsomereservations.
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mayrequiretheexhaustionoflocaladministrativeorjudi cialremediesasaconditionofitsconsentto
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TheInternationalconventionsontheotherhanddo notdealwiththeissueofinterim
relieffromtheCourts.TheonlyprovisionintheNew YorkConventionthatreferstotheCourt
roleinarbitrationbeforeanawardismade,isArtic leII(3) 197.Thisprovisionadvisesthecourtsto
‘refer’anymatterbeforethemtoarbitration,ifan arbitrationagreementispresent.Exceptioncan
behadonlyiftheagreementisnullandvoid,inopera tiveorincapableofbeingperformed.The
word‘refer’intheArticle,whichhasbeenincorpora tedintotheFAA,hascausedlotsof
confusioninCourtintervention,specificallyinUS.A sstatedearlier,differentCourtsintheUS
haveinterpretedthemeaningof‘refer’invariedwa ys198.Otherthanthisprovision,theNewYork
Conventionissilentonthisissue.Probablyprovisiona lmeasuresasaremedyinarbitration
matterwerenotasimportantasitisnow,hencethe silence.ThecourtshavealsousedArticleVI
oftheNewYorkConventiontosupporttheirpositionof non-interference.ArticleVIwhen
dealingwiththesecurityforenforcementofawards madebythetribunaldoesnotmention
anythingaboutsecurityforenforcementofinterimmea sures.HencetheUSCourtshavereasoned
thattheomissiontomentioninterimordersestablis hestheintentoftheframerstoavoid 199.
ThoughtheUSCourtshaveinterpretedthisrelevantAr ticlesdifferently,goingbythehistoryof
theconventionandtherisingtrendtosupportarbitrat ion,thereisacaseforinterpretingthis
articleasnotprohibitingcourtjurisdictionafterref erringthepartiestoarbitration 200.TheEnglish
courtshavenotconsideredArticleII(3)oftheNew YorkConventionasanobstacletoexercise
theirjurisdictiontoorderinterimrelief.Theyhav etakenintoaccountthelegislativehistory
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U NITEDNATIONSCONVENTIONON RECOGNITIONAND ENFORCEMENTOF FOREIGNARBITRALAWARDS
Art.II(3):ThecourtofaContractingState,whense izedofanactioninamatterinrespectofwhichthe
partieshavemadeanagreementwithinthemeaningofth isarticle,shall,attherequestofoneofthepartie s,
referthepartiestoarbitration,unlessitfindsthat thesaidagreementisnullandvoid,inoperativeor
incapableofbeingperformed.21U.S.T.2517
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SeeChapterII Supra
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ChinaNat.MetalProductsImport/ExportCo.v.ApezDigit al,Inc.,41F.Supp.2d1013,1020,45UCC
Rep.Serv.2d492(C.D.Cal.2001)“Thereisnoindicationthatt hesignatoriestotheConventionconsciously
chosetheword"refer"toserveasacontradistinctio nfromtheFAA'suseoftheword"stay,"orthatthey
wereevenawareoftheFAA.Moreover,"refer"doesn otnecessarilymeanthatacourthasbeenstrippedof
alljurisdictionoveractionsso"referred."”
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behindtheprovisionsoftheGenevaProtocolof1923tos upporttheirview 201.Inspiteofthe
differenceofopinionamongtheCourts,theredoesno tseemtobeaspecificprohibitionof
interimmeasuresfromcourtsbytheNewYorkConventio n.
NotonlytheNewYorkConvention,butalsotheother internationalconventions
includingtheInter-AmericanConvention,GenevaConv ention,etcaresilentonthisissue.Even
thelaterConventionsignoredtheissueofinterimr eliefintheirtexts.TheEuropeanConvention
onInternationalCommercialArbitration(GenevaConv ention,1961)isprobablytheonly
conventiontohaveaspecificprovisiononthismatte r.ArticleIV(4)oftheConventionsstates
thatapproachtonationalcourtsforinterimmeasuresi snotincompatiblewiththeagreementto
arbitrate202.TheConventionforSettlementofInvestmentDispute sBetweenStatesandNationals
ofOtherStatesalsohasaspecificprovision,albeit onethatactsinthereverse 203.Remediesother
thanfromICSIDhavebeenspecificallyprohibitedunless thepartiesagreetoallowsuch
remedies204.LikeinthecaseofNewYorkConvention,theprovi sionsofthePanamaConvention
(Inter-AmericanConventiononInternationalCommerc ialArbitration)havetobeinterpretedin
thelightoftheintentionoftheframers.Article IVallowsthecourtstoenforceawardsmadeby
thearbitratorsusingtheirproceduralrules,astheywo ulddoforanawardmadebylower
courts205.Thecourtsarealsoauthorizedtoorderguaranteesw heretheawardissoughttobe
annulledorsuspended,byArticleVIoftheConvention. Sincetheprovisionsshowthattheintent
oftheframerswastoprovideforanenforceableawar dtothewinningparty,theywouldnothave
prohibitedtheuseinterimmeasuresforthesamepurpose 206.Eventhoughthemajorinternational
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E UROPEANCONVENTIONON INTERNATIONALCOMMERCIALARBITRATION Art.VI(4):Arequestfor
interimmeasuresormeasuresofconservationaddressedt oajudicialauthorityshallnotbedeemed
incompatiblewiththearbitrationagreement,orregarde dasasubmissionofthesubstanceofthecasetothe
court,  availableathttp://www.asser.nl/ica/eur.htm
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 See Europeanconvention Supra note202Art.IV
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DavidL.Zicherman, TheUseOfPre-JudgmentAttachmentsAndTemporaryInjunctionsIn
InternationalCommercialArbitrationProceedings:AComparativeAnalysis OfTheBritishAndAmerican
Approaches,50U.Pitt.L.Rev.667,682,683(1989)
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conventionsdonothaveanyprovisionauthorizingint erimrelieffromcourts,exceptforUnited
Statesmostofthenationalcourtshavebeengranting supporttoarbitrationbyprovidinginterim
relief.
B. PoweroftheArbitratorstoGrantInterimRelief underInstitutionalRulesandConventions

Whenitcomestothepowerofthearbitratorstoorde rinterimreliefmostofthe
institutionsspecificallypermitthemtodoso,buteach hasadifferentapproachtothescopeof
suchorders 207.Outofallthemajorinstitutions,ICCmighthavet hewidestscopeforinterim
relieffromthearbitrators 208.Itsprovisiongivesthetribunalthepowerto“order anyinterimor
conservatorymeasureitdeemsappropriate” 209.Theprovisionalsogivesthepartiestherightto
optoutofanysuchpowertothearbitrator.Mostofthe otherrulesdonothavesuchsweeping
provision.Theytrytolistoutthereliefthatcanbe grantedbythetribunalorlimitthescopeof
theirpowers.LCIArulesgivearangeofpowersforth earbitratorstoexercisewhengranting
interimrelief,includingordersforsecurityforcos ts,preservationofproperty,etc 210.The
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ICCArbitrationRules:ConservatoryandInterimMeas uresArt.23(1)Unlessthepartieshaveotherwise
agreed,assoonasthefilehasbeentransmittedtoit ,theArbitralTribunalmay,attherequestofaparty,
orderanyinterimorconservatorymeasureitdeemsappro priate.TheArbitralTribunalmaymakethe
grantingofanysuchmeasuresubjecttoappropriatesecurity beingfurnishedbytherequestingparty.Any
suchmeasureshalltaketheformofanorder,givingreas ons,orofanAward,astheArbitralTribunal
considersappropriate, availableathttp://www.iccwbo.org/court/english/arbitration/rules.asp
210
LCIAArbitrationRulesInterimandConservatoryMeas uresArt.25.1TheArbitralTribunalshallhave
thepower,unlessotherwiseagreedbythepartiesinwri ting,ontheapplicationofanyparty:a)toorderany
respondentpartytoaclaimorcounterclaimtoprovidese curityforallorpartoftheamountindispute,by
wayofdepositorbankguaranteeorinanyothermanner anduponsuchtermsastheArbitralTribunal
considersappropriate.Suchtermsmayincludetheprovision bytheclaimingorcounterclaimingpartyofa
cross-indemnity,itselfsecuredinsuchmannerastheA rbitralTribunalconsidersappropriate,foranycosts
orlossesincurredbysuchrespondentinprovidingsecurity. Theamountofanycostsandlossespayable
undersuchcross-indemnitymaybedeterminedbytheArbit ralTribunalinoneormoreawards;(b)toorder
thepreservation,storage,saleorotherdisposalofan ypropertyorthingunderthecontrolofanypartyand
relatingtothesubjectmatterofthearbitration;an d(c)toorderonaprovisionalbasis,subjecttofinal
determinationinanaward,anyreliefwhichtheArbit ralTribunalwouldhavepowertograntinanaward,
includingaprovisionalorderforthepaymentofmoneyor thedispositionofpropertyasbetweenany
parties.25.2TheArbitralTribunalshallhavethepower, upontheapplicationofaparty,toorderany
claimingorcounterclaimingpartytoprovidesecurityfor thelegalorothercostsofanyotherpartybyway
ofdepositorbankguaranteeorinanyothermannerandupo nsuchtermsastheArbitralTribunalconsiders
appropriate.Suchtermsmayincludetheprovisionbythat otherpartyofacross-indemnity,itselfsecuredin
suchmannerastheArbitralTribunalconsidersappropriat e,foranycostsandlossesincurredbysuch
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provisionalsogivesthetribunalthepowertoorderon aprovisionalbasis,subjectto
determinationinthefinalaward,anyreliefwhich thetribunalhaspowertograntinafinal
award211.TheAAAArbitrationRulesprovidethatthetribunal“m aytakewhateverinterim
measureitdeemsnecessary,includinginjunctiverelie fandmeasuresfortheprotectionor
conservationofproperty” 212.ThisversionoftheRules,givethearbitratorscon siderablepowerto
orderinterimreliefandisdraftedtobeaninclusiv eprocedure 213.ButtheAAArulesinits
previousversionhadrestrictedinterimreliefonlyt otheextentnecessarytosafeguardthe
propertythatisthesubjectmatterofthedispute.Inth eCharlesConstructioncase 214,theUSState
courtrefusedtoenforceaninterimordermadebythe tribunalforthepurposeofproviding
securitytowardsthefinalaward.Thecourtheldthat theRulesprovideauthoritytothearbitrators
onlyforthesafeguardofthepropertyindisputeandsi ncethespecificcasebeforethemwasa
matterofbreachofcontract,thearbitratorshadno authoritytoprovideinterimorders 215.Evenin
alatterversionoftheRules,Art.22gavethearbitrat orsauthorityonlytotake“whateverinterim
measuresitdeemsnecessaryinrespectofthesubjectm atterindispute… 216”Comparingthese
provisionstothelatestversion,thelatteronegiv esalotmoreleewayforthearbitratorstogrant
interimmeasures.AnotherprovisionintheAAArules, whichclearlyauthorizesthearbitrators,is
Article27(7).Thesaidprovisionstatesthatthearbitr atorscanmakeinterim,interlocutory,partial
orderorawards 217.InacomparableprovisionintheLCIARules,thearbit ratorsareprovidedwith
                                                                                                                                          
claimantorcounterclaimantinprovidingsecurity.Thea mountofanycostsandlossespayableundersuch
cross-indemnitymaybedeterminedbytheArbitralTrib unalinoneormoreawards.Intheeventthata
claimingorcounterclaimingpartydoesnotcomplywithan yordertoprovidesecurity,theArbitralTribunal
maystaythatparty'sclaimsorcounterclaimsordismi sstheminanaward.
211
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 See AAAInternationalArbitrationRulesArticle21(1)
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discretionofmakingawardsondifferentissuesatd ifferenttimes.Thoughnotasclearlystatedas
thatofAAARules,thisprovisionalsoauthorizesthe tribunalstomakeinterimawards 218.
Themajorinstitutionsalsoprovidefortheordering securityforthecostsofsuch
measures.TheAAAruleshaveabriefprovisiongivinga uthoritytothearbitratorstorequire
securityforcosts 219.Whereas,theLCIARulesisbroaderthantheAAArule sinthatitprovides
forsecurityforcostsincludinglegalexpensesandthe arbitratorscanordersuchmeasureunder
termsthattheyconsiderappropriate.Thearbitratorsun dertheLCIARulesalsohavethepowerto
dismissorstaytheclaimofapartydefaultingonth eordertoprovidesecurity 220.Butincontrast
theICCRulesdoesnottalkaboutsecurityforcosts.
InrecenttimesWIPO,AAAandICChavetriedtoove rcomethisissuebyprovidinga
separateEmergencyRulesspecificallydesignedtomeet theneedsofthepartiesbeforethe
tribunalisconstituted 221.WIPORulesnotonlygrantwidepowerstothearbitra torstoorder
interimrelief,butalsoprovideWIPOEmergencyRelief Rules 222asanoptionfortheparties.Art.
46oftheWIPORulesempowersthearbitratorstogranti nterimreliefinawaytheydeem
necessaryandgivesaninclusivelistconsistinginj unctions,measurestoprotectthegoods
involvedinthesubjectmatterofdisputeanddepositof suchitemstoathirdparty 223.Itfurther
authorizesthearbitratorstorequiresecurityforany claimsofcounterclaims,albeitonlyin
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LCIAArbitrationRulesArticle26.7TheArbitralTribun almaymakeseparateawardsondifferent
issuesatdifferenttimes.Suchawardsshallhavethes amestatusandeffectasanyotherawardmadebythe
ArbitralTribunal.
219
AAAInternationalArbitrationRulesArt.21(2)Suchint erimmeasuresmaytaketheformofaninterim
award,andthetribunalmayrequiresecurityforthecost sofsuchmeasures
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SeeLCIARules
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WIPOEmergencyReliefRules,9Am.Rev.Int’lARb.317
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WIPOArbitrationRulesInterimMeasuresofProtectio n;SecurityforClaimsandCostsArticle46(a)At
therequestofaparty,theTribunalmayissueanyprovis ionalordersortakeotherinterimmeasuresit
deemsnecessary,includinginjunctionsandmeasuresforth econservationofgoodswhichformpartofthe
subject-matterindispute,suchasanorderfortheirdepos itwithathirdpersonorforthesaleofperishable
goods.TheTribunalmaymakethegrantingofsuchmeasures subjecttoappropriatesecuritybeing
furnishedbytherequestingparty.(b)Attherequestofa party,theTribunalmay,ifitconsidersittobe
requiredbyexceptionalcircumstances,ordertheotherpart ytoprovidesecurity,inaformtobedetermined
bytheTribunal,fortheclaimorcounter-claim,asw ellasforcostsreferredtoinArticle72.
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exceptionalcircumstances 224.However,themoststrikingfeatureoftheWIPORule sisthe
EmergencyReliefRulesoptiongiventotheparties.Ha vingrecognizedtheneedforinterim
protectionforthepartiesespeciallyinfastpacedenv ironmentofintellectualpropertyonthe
internet,WIPOhasintroducedthisRule.TheEmergenc yRulesdoesnotautomaticallylatchonto
thecontractsubmittingdisputesforarbitrationbeforeW IPO.Thepartieshavetospecifically
mentiontheavailabilityoftheRules 225.Buttomakeitconvenient,themodelcontractclaus e
mentionstheavailabilityoftheEmergencyRulesand thecommentrecommendsthepartiesnotto
takeoutthesaidclause 226.TheReliefRulesprotectsthepartiesinthecrucial periodbeforethe
constitutionofthearbitrationtribunal 227.Thereisanarbitratorappointedandavailableusually
within24hoursnotice,todecideonanyissueunderthe EmergencyReliefRules 228.The
arbitratorappointedunderthisruleswillloseauthority assoonasthetribunalisconstituted.But,
evenifapartyapproachestheCourtsforinterimrelie f,thisarbitratorretainpowerandwilleven
beabletomodifysuchorderfromthecourts 229.TheEmergencyarbitratorcanprovideanyrelief
thatheisurgentlynecessarytopreservetherights oftheparties.Thisincludesorderforinterim
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WIPOEmergencyReliefRulesArticleIII(b)(i)Ifa partyinitiatesanarbitrationpursuanttotheWIPO
ArbitrationRulesortheWIPOExpeditedArbitrationRules inrelationtoadisputeinrespectofwhicha
RequestforReliefhasbeenreceivedbytheCenter,th eEmergencyArbitratorappointedpursuanttothe
RequestforReliefshallretainthepowertomakeanaw ardandtomodifyituntilthedateonwhichan
arbitraltribunalisconstitutedinthearbitrationpurs uanttotheWIPOArbitrationRulesortheWIPO
ExpeditedArbitrationRules.
(ii)Apartythatinitiatesanarbitrationpursuantto theWIPOArbitrationRulesortheWIPOExpedited
ArbitrationRulesinrelationtoadisputebeforetrans mittingaRequestforRelieftotheCenterinrespecto f
thesamedisputeshallbedeemedtohavewaiveditsrights torequestinterimreliefundertheprovisionsof
thisAnnexfromthedateonwhichanarbitraltribunal isconstitutedinthearbitrationpursuanttotheWIPO
ArbitrationRulesortheWIPOExpeditedArbitrationRules .
228
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WIPOEmergencyReliefRulesArticleIII(a)Subjectt oparagraph(b),ifapartyaddressesarequesttoa
judicialauthority,orinitiatesanotherarbitrationi nrelationtoadisputeinrespectofwhichaRequestfor
ReliefhasbeenreceivedbytheCenter,theEmergency ArbitratorappointedpursuanttotheRequestfor
Reliefshallretainthepowertomakeanawardandtom odifyit.
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injunction,conservationofproperty,etc 230.Itevenprovidesforexpartehearingsinexceptional
circumstances231.TheextensiveandspecificprovisionsprovidedbyWIPO forEmergencyRelief,
showstheimportanceattachedtotheavailabilityof interimreliefinarbitration.
InasimilarmannerasthatofWIPO,AAAalsohasO ptionalRules,whichprovidefor
arbitratorsavailablefromAAAhearthecaseforinte rimrelief 232.ButunliketheWIPO
EmergencyReliefRules,anex-parteorderisnotpossibl eundertheAAAOptionalRules,asit
requiresnoticetoallparties 233.EventheICChasadoptednewOptionalRulesforthe purposesof
interimreliefpriortothestartoftheproceedings. ThoughalltheInstitutionalRuleshave
provisionsoninterimmeasuresfromtribunal,theConve ntions,likeinthecaseofcourtordered
interimrelief,arevoidofanyprovisionsrelating tothisissue.
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 WIPOEmergencyReliefRulesArticleXI(a)TheEmer gencyArbitratormaymakeanyawardthatthe
EmergencyArbitratorconsidersurgentlynecessarytopre servetherightsoftheparties.(b)Inparticular,
theEmergencyArbitratormay(i)issueaninteriminj unctionorrestrainingorderprohibitingthe
commissionorcontinuedcommissionofanactorcourse ofconductbyaparty;(ii)ordertheperformance
ofalegalobligationbyaparty;(iii)orderthepaymen tofanamountbyonepartytotheotherpartyorto
anotherperson;(iv)orderanymeasurenecessarytoes tablishorpreserveevidenceortoascertainthe
performanceofalegalobligationbyaparty;(v)order anymeasurenecessaryfortheconservationofany
property;(vi)fixanamountofdamagestobepaidbyapart yforbreachoftheawardundersuchconditions
astheEmergencyArbitratorconsidersappropriate.(c)T heEmergencyArbitratormaymaketheaward
subjecttosuchconditionsastheEmergencyArbitrator considersappropriate.Inparticular,theEmergency
Arbitratormay(i)require,havingregardtoanyagreemen tbetweentheparties,thatapartycommence
arbitrationproceedingsonthemeritsofthedisputewith inadesignatedperiodoftime;or(ii)requirethata
partyinwhosefavoranawardismadeprovideadequatesecur ity.
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WIPOEmergencyReliefRulesArticleXIII(a)Inexcept ionalcircumstances,wherenoticetothe
Respondentwouldinvolvearealriskthatthepurposeofth eProcedurewouldbedefeated,theClaimant
maydeliverortransmittheRequestforRelieftothe CenterwithoutservingitontheRespondent.(b)A
RequestforReliefdeliveredortransmittedinaccordance withparagraph(a)shall,inadditiontothe
particularsrequiredbyArticleIV,indicatethereasons whynoticetotheRespondentwouldinvolveareal
riskthatthepurposeoftheProcedurewouldbedefeated.(c) WheresatisfiedthatnoticetotheRespondent
wouldinvolvearealriskthatthepurposeoftheProcedure wouldbedefeated,theEmergencyArbitrator
mayheartheClaimantandproceedtomakeanorderinth eabsenceoftheRespondent.Suchanordershall
bemadesubjecttotheconditionthattheorder,andsuch furtherdocumentationastheEmergency
Arbitratorconsidersappropriate,beservedontheRespon dentinthemannerandwithinthetimeorderedby
theEmergencyArbitratorinordertoenabletheRespon denttobeheardonthematter.(d)Theprovisionsof
thisAnnexshallapplymutatismutandistoanyprocedureunder thisArticle,itbeingunderstoodthatthe
provisionsrelatingtoanawardshallsoapplytoanorde rmadeunderthisArticlebytheEmergency
Arbitrator.
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C. EnforcementofInterimMeasuresOrderedbytheAr bitrators

BoththeInstitutionalrulesandtheinternationalco nventionsareheavilylackinginthe
areaofenforcementofinterimmeasuresorderedbyth earbitrators.Authorshaveevenput
forwardvariousideasfordevelopingthisarea,includ ingthepossibilityofasupplementarytothe
NewYorkConventiontodealwiththisissue 234.
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CHAPTERIV
UNCITRALRULESANDMODELLAW–PRESENTANDPROPOSED

UNCITRAListhetorchbearerinanumberofinternation altradelawissues.Likewise,
eveninthefieldofarbitration,UNCITRAL’sworkha sproveninvaluabletotheinternational
community.UNCITRALModelLawandtheRulescanbesai dtobethecornerstonesofthe
developmentofarbitrationandtheinfrastructuresupporti ngit 235.TheUNadoptedUNCITRAL
ModelLawintheyear1985.TheModelLawwasdrafteda saguidetothenationsthatare
planningtoimplementlegislationsonarbitration.Sin cemorethan40countrieshavealready
adoptedtheModelLaw,theimpactofitontheharmon izationofinternationalarbitrationcannot
beoverstated.ToaddtotheModelLaw,UNCITRALals ohascomeupwithArbitrationRules
forpartiestouseincaseofAd-HocArbitration.Apart fromad-hocarbitration,several
institutionsandtribunalsfollowtheUNCITRALRules 236.ThePermanentCourtofArbitration
(PCA)hasdrafteditsrulesbasedmainlyontheUNCIT RALRules.Manynationalarbitration
centerandotherregionalinstitutionslikeIran-Uni tedStatesClaimsTribunal,Asian-African
LegalConsultativeCommission,theAustralianInstitut eofArbitration,theHongKong
InternationalArbitrationCenter,theSingaporeInter nationalArbitrationCenterhaveadoptedthe
UNCITRALRulesofArbitration 237.EventheNAFTAprovidesanoptiontoaninvestorto use
theRulesagainsterringgovernmentsunderNAFTA 238.AstheModelLawandtheRuleshave
suchaneffectontheinternationaltreatmentofarbi tration,thereisneedforittobeconstantly
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reviewedandupdatedtomeetthechangingcircumstance s.OnesucheffortbyUNCITRAListo
furtherstrengthentheModelLawbyaddressingthein terimmeasuresissue.Thischapteranalyses
theRulesandtheModelLawinthepresentstageand thechangesproposedtotheModelLawby
theworkinggroup.
A. UNCITRALModelLawandRulesonInterimMeasures– TheCurrentPosition

TheModelLawhasasimpleonelineprovisionregardi ngtherightsofthepartiesto
approachastatecourtsforinterimmeasures.Itmakes sucharequesttothestatecourts
compatiblewiththeagreementtoarbitrate 239.Butthisonelineprovisionleavesoutsome
importantaspectsoutofitspurview.Forinstance,asd iscussedbytheUNCITRALWorking
Group,itdoesnotsayanythingaboutthescopeofthei nterimmeasuresthatthecourtscanorder.
Article17oftheModelLawthatdealswiththearbitr atororderedinterimmeasureslimitsthe
scopetomattersrelatingtothesubjectmatterofthe dispute.Thequestionnowiswhethersuch
limitationisnecessaryforthecourts.Also,questio nsinvolvingthepreconditionsifanyfor
interimmeasures,thetypesofinterimmeasures,etc. isnotanswered.Eventheprovisiondealing
withpowerofarbitratorstoorderinterimmeasures,i sshortanddoesnotcoverthebasicissues
relatingtoit 240.Exceptforalimitationrestrictingsuchinterimmea suresofprotectiontomatters
relatingtothesubjectmatterofthedisputeandprovid ingdiscretionaryauthoritytoordersecurity
forsuchmeasures,theprovisionisthreadbare.Another importantissuethatismissinginthe
provisionisthestatusofexparteorders.Specifically, thisissuebecomesaproblematthetimeof
enforcementofsuchorders.Courtscanrefusetorecog nizesuchordersusingArticle34(2)(ii),
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UNCITRALModelLawArticle9Arbitrationagreementan dinterimmeasuresbycourt:  Itisnot
incompatiblewithanarbitrationagreementforaparty torequest,beforeorduringarbitralproceedings,
fromacourtaninterimmeasureofprotectionandfora courttograntsuchmeasure, availableat
http://www.uncitral.org
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UNCITRALModelLawArticle17Powerofarbitraltribun altoorderinterimmeasures  Unless
otherwiseagreedbytheparties,thearbitraltribunal may,attherequestofaparty,orderanypartytotake
suchinterimmeasureofprotectionasthearbitraltri bunalmayconsidernecessaryinrespectofthesubject-
matterofthedispute.Thearbitraltribunalmayrequire anypartytoprovideappropriatesecurityin
connectionwithsuchmeasure, availableathttp://www.uncitral.org
 49
whichprovidesforrefusalifthepartyhasnotbeengi vennoticeofthearbitralproceedings 241.
AlsoModelLawhasnoprovisionregardingtheenforc ementofinterimordersmadebythe
tribunal.
TheUNCITRALRulescontainsprovisionsregardinginte rimmeasuresfromarbitrators
andasinthecaseofModelLaw,itexpresslymakest herequesttojudicialauthoritiesforinterim
measurescompatiblewiththearbitrationagreement.The provisioncontainedinArticle26ofthe
Rules242,authorizethearbitratorstoorderinterimmeasures ofprotectioninmattersconcerning
thesubjectmatterofdispute.TheArticlespecifically includesordersforconservationofproperty
bywayoforderingitsdepositwiththirdpersons,sal eofperishablegoods,etc.Thereisdoubt
whetherthereferencetotheconservationofproperty isjustanexampleoralimittothescopeof
theinterimmeasures 243.But,theplainreadingsuggeststhatitwasintended asjustanexample.
EventheRulesrestrictthepowersbylimitingtheord erstomattersconcerningthesubjectmatter
ofthedispute.Manyhaveinterpretedthereferenceto ‘mattersconcerningthesubjectmatterof
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(2)Anarbitralawardmaybesetasidebythecourtspe cifiedinarticle6onlyif:(a)thepartymakingthe
applicationfurnishesproofthat:(i)apartytothearb itrationagreementreferredtoinarticle7wasunder
someincapacity;orthesaidagreementisnotvalidunder thelawtowhichthepartieshavesubjecteditor,
failinganyindicationthereon,underthelawofthisS tate;or(ii)thepartymakingtheapplicationwasnot
givenpropernoticeoftheappointmentofanarbitrator orofthearbitralproceedingsorwasotherwise
unabletopresenthiscase;or(iii)theawarddealswi thadisputenotcontemplatedbyornotfallingwithin
thetermsofthesubmissiontoarbitration,orconta insdecisionsonmattersbeyondthescopeofthe
submissiontoarbitration,providedthat,ifthedecisio nsonmatterssubmittedtoarbitrationcanbe
separatedfromthosenotsosubmitted,onlythatpartof theawardwhichcontainsdecisionsonmattersnot
submittedtoarbitrationmaybesetaside;or(iv)the compositionofthearbitraltribunalorthearbitral
procedurewasnotinaccordancewiththeagreementofth eparties,unlesssuchagreementwasinconflict
withaprovisionofthisLawfromwhichthepartiesc annotderogate,or,failingsuchagreement,wasnotin
accordancewiththisLaw;or availableathttp://www.uncitral.org
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conservationofthegoodsformingthesubject-matterin dispute,suchasorderingtheirdepositwithathird
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thedispute’and‘conservationofproperty’asseverely limitingthesection 244.Further,itdoesnot
provideforanypreconditionsthatneedtobemetino rderforthearbitratorstoissuetheinterim
measures.TheArticlealsoauthorizesthearbitrators torequiresecurityforgrantingsuchorders.
TheRulesarealsosilentregardingtheenforceabilit yofinterimmeasuresorderedbythetribunal.
WhenseeninlightofArticle26(2)oftheRules,which providesfortheinterimmeasurestobein
theformatofawards,theapplicabilityoftheNewYor kconventiontotheinterimawardsgranted
bythetribunalbecomesimportant.Thegeneralconsensus sofarhasbeenthatawardenforcement
provisionsoftheConventiondonotapplyforinterim measures245.Inlightoftheshortcomings
discussedaboveUNCITRALisatpresentdiscussingthepo ssibilityofamendingtheModelLaw
soastofacilitatetheharmonizationofthenation allegislationsrelatingtotheinterimmeasures.
B. ProposedDraftforUNCITRALModelLaw

TheUNCITRALworkinggrouponarbitrationwasprovided anagendain2000to
discussandproposechangesifanyneededtointroduce uniformrulesoncertainissues
concerningsettlementofcommercialdisputes:concili ation,interimmeasuresofprotection,
writtenformforarbitrationagreement,etc 246.Thegroupwhendealingwiththeinterimmeasures
issuenotedvariousfactors,includingtheneedfora harmonizedregime,enforcementofinterim
awards,possibleprovisionsforchange,etc 247.Theworkinggrouphasbeendiscussingthe
possibilitiesandconsidereddraftproposalsontheenf orcementofinterimmeasuresforthepast2
years248.Thegrouplaterextendeditsscopeofpurviewtoother possibleprovisionsrelatingto
interimmeasuresofprotection.Ithasdiscusseddraft variantsofArticle17authorizingthe
                                              
244
Marchac Supra note185at128;AlanRedfern, ArbitrationAndTheCourts:InterimMeasuresOf
Protection--IsTheTideAboutToTurn? 30Tex.Int'lL.J.71,80(1995)
245
Convention, TheArbitralAgendaForUNCITRAL ,10WorldArb.&MediationRep.306(1999)
246
UNITEDNATIONSCOMMISSIONONINTERNATIONALTRADEL AWWorkingGroupon
ArbitrationThirty-secondsessionVienna,20-31March2000P ROVISIONALAGENDA,
A/CN.9/WG.II/WP.107
247
ReportoftheWorkingGrouponArbitrationontheworko fitsthirty-secondsession(Vienna,20–31
March2000),A/CN.9/468,p.14,15
248
www.uncitral.org
 51
tribunaltograntinterimmeasures 249.Further,ithasalsodiscusseddraftsforcourtorde redinterim
measures.IntheThirtySeventhsessionUnitedState ssubmittedaproposalfortheconsideration
oftheworkinggroup 250.InthelatestsessionoftheworkinggroupinMay2003, itconsideredthe
proposaloftheUnitedStatesandalsothedraftputfo rwardontheenforcementissuebythe
previoussessions 251.Though,theworkinggrouphasnotfinalizeditsfind ingsontheproposals,
thisarticlediscussesthelatestofthedraftproposa lputforwardatthethirtyeightsessionofthe
group.
1.InterimMeasuresfromtheTribunal:
Thedraftprovisionstriestocoverthewholespectrum oftheissuessurroundinginterim
measuresofprotection.Theworkinggrouphashadextens ivediscussionsregardingeachand
everyaspectoftheissuesconcerned.Belowisarevi ewoftheproposaloftheprovision.
Paragraph1and2
(1) Unless otherwise agreed by the parties, the arbitra l tribunal may, at the
requestofaparty,grantinterimmeasuresofprotectio n.
(2) An interim measure of protection is any temporarym easure, whether in the
formof anawardor inanotherform,bywhich,atan y timeprior to the issuance
of theawardbywhich thedisputeisfinallydecided, thearbitraltribunalordersa
party to: (a) Maintain or restore the status quo pendin g determination of the
dispute[,inordertoensureorfacilitatetheeffect ivenessofasubsequentaward];
(b) Take action that would prevent, or refrain from ta king action that would
cause, current or imminent harm [, in order to ensure or facilitate the
effectiveness of a subsequent award]; (c) Provide a pre liminary means of
securing assets out of which a subsequent award may be sa tisfied; or [(d)
Preserve evidence that may be relevant and material to the resolution of the
dispute.] 252
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ThedraftlanguageasthatofthecurrentArticle17of theModelLaw,givestheparties
theoptiontoexcludethepowerofthearbitratorstoor derinterimmeasures.But,inavariance
fromthepreviousversion,itauthorizesthearbitrator sto‘grantinterimmeasuresofprotection’
insteadoforderinganypartytotakesuchinterimme asureofprotection.Likewise,thegrouphas
doneawaywiththewords‘inrespectofthesubject-ma tterofthedispute’usedintheoriginal
text.SimilarphraseisusedintheArticle26ofUNCITR ALArbitrationRules 253.Thewordings
hadlimitingeffectonthepowergiventothearbitra torstoorderinterimmeasuresofprotection.
Aftersomedeliberation,theGrouphasinthelatest draftdoneawaywiththephrase.Thiswould
ineffectgivethearbitratorsmoreleewaytogrant interimmeasures.
Theproposalinitssecondparagraphdefinestheterm‘ interimmeasureofprotection’asa
temporarymeasuregrantedbythetribunalpriortoitsaw ardfinallydecidingthedispute.This
paragraphfurtherexplainsthetermbyprovidinganexhausti velistofmeasuresthatthetribunal
mayuse.Thelistinthelatestdraftprovisioninclud esthevariouspurposesforwhichinterim
measuresmaybegrantedratherthanthetypesofmeasur esavailablefromthearbitrators 254.
Therefore,evenifthelistisexhaustive,theprovisi onnowcoversalmostalltheaspectsregarding
whichinterimmeasuresofprotectionmightberequested fromthearbitrators.Butonelimiting
factorstillremainingintheprovisionisthephrase ‘inordertofacilitatetheeffectivenessofa
subsequentaward’,introducedbythedraftproposalsubmitte dbytheUnitedStates.Theworking
grouphasdecidedtofurtherdiscusstheeffectsofsuch wordings 255.Thequestiontobeasked
hereisthatwilltherebeanysituationwheretheac tions(orinactions)ofanypartycouldinterfere
withthecurrentproceedingsratherthantheeffectiv enessofthesubsequentaward.Furtherthe
purposethatthesewordingswillservehastobediscuss edbythegroup.Ifthelistprovidedby
thisparagraphisineffectexhaustiveandcoversallt hefactorsthatmightinterferewiththe
effectivenessofthesubsequentaward,thentheneedf orsuchlimitingconditionsintwoofthe
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fourfactorsisquestionable.Onecauseforconcerntha twouldrequiresuchwordingsisthe
possibilityofapartyrushingtothearbitratorsforin terimmeasuretorestraintheotherpartyfrom
carryingonitsordinarybusinessjusttofrustratesuch otherparty.Butthispossibilityhasbeen
moreorlessavertedbythestructureofparagraph3,whi chprovidesfortheconditionstobemet
bytherequestingpartybeforeaninterimmeasureisiss ued.
Paragraph3
(3) The party requesting the interim measure of protect ion shall [demonstrate]
[show] [prove] [establish] that: (a) Irreparable harmw ill result if themeasure is
not ordered, and such harm substantially outweighs the harm that will result to
the party affected by the measure if themeasure is gra nted; and (b) There is a
reasonable possibility that the requesting party will suc ceed on the merits,
provided that any determination on this possibility sh all not affect the discretion
ofthearbitraltribunalinmakinganysubsequentdetermi nations256.

Paragraph3laysdownthepreconditionsnecessaryfor thearbitratorstograntinterim
measures.Previouslytherewasnoguidingfactorfort hearbitratorstousewhendecidingonthe
availabilityofinterimmeasures.Thedraftproposalre quirestherequestingpartytoshow
irreparableharmthatsubstantiallyoutweighstheharmt hatwouldresulttotheaffectedpartyif
suchmeasureweregranted.Alsoitrequiresthepartyt odemonstratethepossibilityofsuccesson
merits,butcautionsthatsuchdeterminationontheposs ibilityofsuccessshouldnotaffectthe
findingsinanysubsequentdetermination.Theprovision reflectstheconditionsthatthecourts
requirebeforegrantinganinterimrelief 257.
Paragraph4

(4)[Subjecttoparagraph(7)(b)(ii),][exceptwherethe provisionofasecurityis
mandatory under paragraph (7) (b) (ii),] the arbitral tri bunal may require the
requesting party and any other party to provide appropriat e security as a
conditiontograntinganinterimmeasureofprotectio n258.
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Eventhecurrentprovisiongivesdiscretionarypowert othetribunaltorequiresecurity
forgrantinginterimrelief 259.Theonlydifferencebeingthereferencetotheprov isionof(7)(b)(ii),
whichdealswithexparteinterimmeasures.
Paragraph5and6
(5) The arbitral tribunal may modify or terminate an in terim measure of
protection at any time [in light of additional infor mation or a change of
circumstances].
(6) The requesting party shall, from the time of the r equest onwards, inform the
arbitral tribunal promptly of any material change in the  circumstances on the
basis of which the party sought or the arbitral tribunal granted the interim
measureofprotection. 260

Animportantissuethatwasnotaddressedbypreviously intheModelLawwasthe
durationofthevalidityoftheinterimmeasuresorde redbythetribunalandtheirabilitytocorrect
suchorderswheninlightofadditionalinformation orchangingcircumstances 261.Butthe
WorkingGrouphasnotyetfinalizedthephrase‘inlig htofadditionalinformationorchanging
circumstances’262.Aplainreadingofthedraftsuggeststhatthearbit ratorshavetheauthorityto
modifyorchangetheiroriginalinterimordersuomo ttowithoutarequestfromtheparties.This
giveswidepowerstothearbitratorsanditseemstha ttheycanmodifyaninterimmeasures
grantedbythemevenaftertheenforcementofthesa mebythecourts.Paragraph6givesmore
balanceburdeningtheparty,whichoriginallyrequested forinterimmeasurewiththedutyof
reportinganychangeincircumstancestothetribunal.
Paragraph7
(7) (a) Unless otherwise agreed by the parties, the ar bitral tribunal may [,in
exceptional circumstances,] grant an interim measure of  protection, without
notice to the party [against whom the measure is dire cted] [affected by the
measure], when:(i) There is an urgent need for the me asure;(ii) The
circumstances set out in paragraph (3) are met; and (iii ) The requesting party
shows that it is necessary to proceed in thatmanner  in order to ensure that the
purpose of the measure is not frustrated before it is gra nted.(b) The requesting
party shall: (i)Be liableforanycostsanddamages causedby themeasure to the
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party [against whom it is directed] [affected by the measure] [to the extent
appropriate, taking into account all of the circumstance s of the case, in light of
thefinaldispositionof theclaimson themerits]; and(ii)Providesecurityinsuch
form as the arbitral tribunal considers appropriate [, fo r any costs and damages
referred to under subparagraph (i),] [as a condition to granting ameasureunder
thisparagraph]; [(c)[For theavoidanceofdoubt,] the arbitraltribunalshallhave
jurisdiction, inter alia, to determine all issues ari sing out of or relating to
[subparagraph (b)] above;][(d) The party [against whom th e interimmeasure of
protection is directed] [affected by the measure grant ed] under this paragraph
shall be given notice of the measure and an opportunity to be heard by the
arbitral tribunal [as soon as it is no longer necessar y to proceed on an ex parte
basis inorder toensure that themeasure iseffective ][withinforty-eighthoursof
thenotice,oronsuchotherdateandtimeasisappro priateinthecircumstances];]
[(e) Any interim measure of protection ordered under t his paragraph shall be
effective for no more than twenty days [from the da te on which the arbitral
tribunal orders the measure] [from the date on which t he measure takes effect
against the other party], which period cannot be extend ed. This subparagraph
shallnot affect the authorityof the arbitral tribunal  togrant, confirm, extend,or
modify an interim measure of protection under paragraph (1) after the party
[againstwhom themeasure isdirected] [affectedby t hemeasure]hasbeengiven
notice and an opportunity to be heard;] [(f) A party req uesting an interim
measureofprotectionunder thisparagraphshallhavean obligationtoinformthe
arbitral tribunal of all circumstances that the arbitral  tribunal is likely to  find
relevant and material to its determinationwhether th e requirements of this paragraph
havebeenmet;] 263

Thisprovisiondealswiththepossibilityofexparteord ersfromthetribunal.Thisissue
hasneverbeenaddressedbyanyoftherulesintheir presentformexceptfortheWIPO
EmergencyReliefRulesandAAAandICCOptionalRules 264.Thedraftprovisionisquite
detailedinnatureandtakesintoaccountalltheaspe ctsconcerned.Inadditiontotherequirements
setoutinparagraph3,itrequirestherequestingpartyd emonstratetheurgentneedforsuch
interimmeasuresandtoshowthatthereasonforreq uestingsuchmeasurewouldbefrustratedif
noticeisprovidedtotheotherparty.Thegroupissti lldiscussingthealternativephrasesto
addressingtheotherparty.Ithasinitsconsiderat ionboth‘againstwhomthemeasureisdirected’
and‘affectedbythemeasure’ 265.Sincethearbitrationtribunaldoesnothavejurisdic tionover
thirdpartiestothedispute,thephrase‘affectedbyth emeasure’maycausesometrouble.
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‘Againstwhomthemeasureisdirected’mightbeabett erphrasetobeusedinthecontextof
exparterelief.Theprovisionalsoseekstomakether equestingpartymandatorilyliableforthe
costsanddamagesincurredbytheotherpartyinview ofsuchinterimmeasure.Italsohasinits
considerationalimitingfactortosuchliability.Th ephrase‘totheextentappropriate,takinginto
accountallofthecircumstancesofthecase,inligh tofthefinaldispositionoftheclaimsonthe
merits’inconsiderationoughttobeincludedinthef inalprovisions,otherwisetherequesting
partywouldbemadeliableforallthedamagesevenif itsucceedsonmeritsandsuchinterim
measurewasnecessary.Theprovisionalsomakesitma ndatoryfortherequestingpartyto
providesecurityforsuchcostsanddamagesasaprecon ditionforgrantingsuchmeasure
requestedbyit.
Timelimitissoughttobesetfornoticetotheparty againstwhomtheorderismade.The
firstphraseinconsideration‘assoonasitisnol ongernecessarytoproceedonanexpartebasis
inordertoensurethatthemeasureiseffective’woul drequirefurtherdeliberationonthepartof
thearbitrators,aftertheinterimmeasureisgranted ,regardingthecircumstancessurroundingthe
orderanditwouldalsorequiretherequestingpartyto begivenachancetoshowwhythe
circumstancesarestillfitforexparteproceedings.So thismightnotbetheidealcriterionfor
determiningwhennoticeshouldbeprovidedtotheothe rparty.Thesecondphrasein
consideration,though,setsaspecifictimelimitwhi chagainmightnotbethecorrectapproach,
givesanalternativetothearbitratorstodecideon theappropriatetimingoforderingsuchnotice,
evenwhiledecidingontheissueofgrantingsuchint erimmeasures.Thevalidityoftheinterim
measureissoughttobefixedattwentydaysfromthed ayonwhichthetribunalorderssuch
measureorfromthetimeittakeseffectagainstthe otherparty.Again,fixingasettimelimitwill
notbetheidealcondition,becauseevenincaseswher ethereisaneedtoreviewsuchorder
beforesuchthattime,itwouldnotbepossible.Onesugge stiontoalleviatetheproblemisto
reword(7)(e)as:
 57
 (e)Any interimmeasureofprotectionorderedunder th isparagraphshall
be effective for the period fixed by the tribunal, provide d such period does not
exceed more than twenty days from the date on which themeasure takes effect
against the other party andwhichperiodcannotbe exte nded.This subparagraph
shallnot affect the authorityof the arbitral tribunal  togrant, confirm, extend,or
modify an interim measure of protection under paragraph (1) after the party
against whom themeasure is directed has been given n otice and an opportunity
tobeheard;

2.CourtOrderedInterimMeasures:
Thoughtheworkinggrouplookedatsomepossibledraftpr ovisionstodealwiththe
powersofthenationalcourtstoawardinterimrelief ,ithasnotyetarrivedatanydraftproposalto
workwith 266.Astheremaybevariationsinthepreconditionsfor grantinginterimreliefby
nationalcourts,tryingtoharmonizetheissuewilln otbeaneasytask.However,evenifthey
cannotlaydowntherequisitesforinterimmeasures, itwoulddoaworldofgoodiftheModel
Lawspecificallyauthorizestheavailabilityofinteri mmeasures,beforeandduringthependency
ofarbitration.AsseeninUnitedStates,iftheNat ionallegislationissilentonthisissue,thereis a
highpossibilityofcontradictorydecisionfromthec ourts.Oneoftheearlydraftpossibilities
discussedbythegrouponthisissueis:
(4) The court shall have the same power of issuing inte rim measures of
protection for thepurposesof and in relation to arbitr ationproceedingsas it has
forthepurposesofandinrelationtoproceedingsint hecourt.

Thisprovisionifacceptedwouldaddresstheauthority ofthecourtstodealinterveneand
supportthearbitrationbeforeandduringtheproceedings bygrantinginterimmeasures.Further,
theCourtscanusethealreadyestablishedrulesofproc edurethatisusedinthecasespending
beforeit.Exceptforthisshortprovision,thereisno needforanyfurtherclarificationonthe
courtspowerstoorderinterimmeasure.
                                              
266
 SeeSupra note246
 58

3.EnforcementofArbitratorsawardedInterimMeasu re:
TheWorkinggroupatpresentisconsideringtwodiffer entsetsofproposalsfor
provisionsregardingrecognitionandenforcementof interimmeasuresofprotection.Thefirstone
seekstoestablishacompleteenforcementmechanismf ortheinterimmeasuresitself,whileanew
proposalintroducedinthe37 thsessionmergestheconditionsofenforcementwith thatofArticle
35and36oftheModelLawwhichdealswiththeenforce mentofawardsmadebythetribunals.
Thegrouphasdecidedtodiscussfurtheronthesedraft proposals.
Proposal1
“(1) Upon an application by an interested party,madewit h the approval of the
arbitral tribunal, the competent court shall refuse to re cognize and enforce an
interimmeasureofprotectionreferred to inarticle 17, irrespectiveof thecountry
in which it was ordered, if: * (a) party against who m the measure is invoked
furnishes proof that: (i) [Variant 1] The arbitration agreement referred to in
article7isnotvalid. [Variant2] Thearbitrationagreementreferredtoinarticle7
appears to not be valid, in which case the court may re fer the issue of the
[jurisdiction of the arbitral tribunal] [validity of th e arbitration agreement] to be
decided by the arbitral tribunal in accordance with art icle 16 of this Law]; (ii)
The party against whom the interim measure is invoked  was not given proper
noticeof theappointmentofanarbitratororofthea rbitralproceedings[inwhich
case the court may suspend the enforcement proceedings until the parties have
been heard by the arbitral tribunal]; or (iii) The party againstwhom the interim
measure is invoked was unable to present its case with respect to the interim
measure [inwhichcase the courtmay suspend theenforc ementproceedingsuntil
thepartieshavebeenheardby the arbitral tribunal];or  (iv)The interimmeasure
hasbeenterminated,suspendedoramendedbythearbitra ltribunal.(b)Thecourt
finds that: (i) Themeasure requested is incompatible w ith the powers conferred
uponthecourtby itsprocedural laws,unless thecourtdec ides toreformulatethe
measure to the extentnecessary to adapt it to itsown powersandproceduresfor
the purpose of enforcing themeasure; or (ii) The recog nition or enforcement of
the interim measure would be contrary to the public policy  of this State. “(2)
Upon application by an interested party,madewith the a pproval of the arbitral
tribunal, the competent court may, in its discretion, r efuse to recognize and
enforce an interimmeasure of protection referred to in article17, irrespectiveof
the country in which it was ordered, if the party aga inst whom the measure is
invoked furnishes proof that application for the same o r similar interimmeasure
hasbeenmadetoacourtinthisState,regardlessof whetherthecourthastakena
decision on the application. “(3) The party who is seek ing enforcement of an
interim measure shall promptly inform the court of any termination, suspension
or amendment of that measure. “(4) In reformulating th e measure under
 59
paragraph (1)(b)(i), the court shall not modify the substa nce of the interim
measure.267

Theproposaloriginallyconsideredbytheworkinggroup providedforapplicationfor
enforcementeitherbythetribunalortheinterestedpa rty268.Butobjectionswereraisedtothe
inclusionofthetribunal.Itwasconsideredthatift hetribunalweregiventheauthorityto
approachthecourts,itwouldputthetribunalintheshoes oftheparties.Butthecurrentdrafthas
limitedtherighttotheinterestedpartythattooo nlywiththeapprovalofthearbitraltribunal 269.
Thelimitationregardingtheapprovalofthetribunalc analsobedoneaway,soastogivethe
partieseasyaccesstocourtincasewheretheother partydisregardstheinterimmeasureordered
bythetribunal.Onceapartyapproachesthecourtsforen forcement,thecourtscanrefuseto
recognizeandenforceonlyinalimitednumberofcir cumstanceslaidoutinthisprovision.One
suchcircumstanceisiftheopposingpartybringsuptheis sueofthevalidityofthearbitration
agreement.Thegroupisconsideringtwovariantsrega rdingthisissue.Thequestionbeforethe
groupiswhetheritshouldrequiretheopposingpartytopr ovetheinvalidityoftheagreementor
toreducethelevelanotchbelowbyrequiringittopro veaprimafaciecaseontheinvalidityof
theagreement.Makingapartyprovetheinvalidityof theagreementbeforeacourtina
proceedingfortheenforcementofinterimmeasureof protection,wouldtakeawaytherightofthe
tribunaltodecideonitsownjurisdiction.Hence,Var iant2,whichprovidesforthecourttorefer
theissueofvaliditytothetribunalifthepartyshow sprimafacieevidenceappearstobethe
acceptableofthetwo.Thecourtscanalsorefusetoen forceifnoticeoftheappointmentofthe
tribunalorofthearbitrationproceedingshasnotbeen servedontheopposingpartyorwasnot
abletopresentitscasebeforethetribunalortheinte rimmeasureitselfwassuspended,annulled
orterminatedbythetribunal.
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Paragraph5

“(5) Paragraph (1)(a)(iii) does not apply. [Variant 1] to an interimmeasure of
protection thatwasorderedwithoutnoticetothepart yagainstwhomthemeasure
is invokedprovided that themeasurewasordered tobe effectiveforaperiodnot
exceeding [30] days and the enforcement of themeasure is requested before the
expiry of that period. [Variant 2] to an interimmeasure of protection that was
ordered without notice to the party against whom the measure is invoked
provided that such interimmeasure is confirmedby the arbitral tribunalafter the
otherpartyhasbeenable topresent its casewith respe ct to the interimmeasure.
[Variant3] ifthearbitraltribunal,initsdiscretion,determine sthat,inlightofthe
circumstances referred to in article 17(2), the interim measure of protection can
be effectiveonly if theenforcementorder is issued by thecourtwithoutnotice to
thepartyagainstwhomthemeasureisinvoked.” 270

Paragraph5oftheproposaldealswiththeenforcement ofexparteordersmadebythe
tribunal.Thisparagraphmakestheprovisionforrefusal toenforceincasewherethepartywas
unabletopresentitscasebeforethetribunal,inapplicable forexparteorders.Butthedifficultyis
indefiningtheexparteorder.Threevariantsareunde rconsiderationbytheworkinggroup.
Variant1triestodefineexparteorderbysettingati melimitstandardtotheorder.Itqualifiesany
orderbythetribunalwithoutnoticetotheotherparty, which,doesnotextendforaperiodof
thirtydays.Thesecondvariantinconsideration, qualifiesanyorderthatisconfirmedbythe
tribunalaftertheopposingpartyhashadachancetopre sentitscase.Theproblemthatwillarise
iswhenenforcementissoughtevenbeforetheopposing partyhashadachancetoappearbefore
thetribunal.Variant3requiresthetribunaltodecide whethertheinterimmeasureofprotection
canbeeffectiveonlyiftheenforcementorderisis suedbythecourtwithoutnoticetotheparty
againstwhomthemeasureisinvoked.Thiswouldinef fectrequirethetribunalstodecideonan
issuethatisinrealmofcourtpowersunderthecivil procedureofmostofthenations.Further,the
provisionsneedtoaddresstheexparteordersgivenby thetribunalsandnotwhetherthecourt
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shouldenforceitexparte.Allthethreevariantsunder considerationnowhavesomeshortcoming
ortheother.Theissuecanbeaddressedmoreeffecti velybyrephrasingtheproposalas:
(5) Paragraph (1)(a)(iii) does not apply to an interimm easure of protection that
wasorderedbythearbitraltribunalpursuanttoArticle17( 7)above

Proposal2

“(1)Interimmeasuresofprotectionissuedandineffec tinaccordancewitharticle
17, irrespective of the country in which theywere issue d, andwhether reflected
in an interim award or otherwise, shall be recognize d as binding and, upon
application in writing to the competent court, be enforc ed subject to the
provisionsofarticles35and36,exceptasotherwiseprovi dedinthisarticle.Any
determination made on any ground set forth in Articl e 36 in ruling on such an
application shall be effective only for purposes of that application. “(2)(a)
Recognition or enforcement of interim measures of pro tection shall not be
refused on theground that theparty againstwhom the measures aredirecteddid
not have notice of the proceedings on the request for  the interimmeasuresor an
opportunity to be heard if (i) the arbitral tribunal has d etermined that it is
necessary to proceed in that manner in order to ensur e that the measure is
effective, and (ii) the court makes the same determi nation. (b) The court may
condition the continued recognition or enforcement o f an interimmeasure issued
without notice or an opportunity to be heard on any cond itions of notice or
hearing that itmay prescribe. “(3)Acourtmay reformul ate the interimmeasure
to the extent necessary to conform the measure to its  procedural law, provided
that the court does notmodify the substance of the in terimmeasure. “(4)While
an application for recognition or enforcement of an i nterimmeasure is pending,
or an order recognizing or enforcing the interimme asures is in effect, the party
whoisseekingorhasobtainedenforcementofan int erimmeasureshallpromptly
inform the court of any modification, suspension, or t ermination of that
measure.”271


 Thissimplerproposalwasintroducedbyadelegationof theworkinggroup 272.It
proposestousetheconditionsofrefusalcontainedin Article36oftheModelLawfor
enforcementofinterimmeasuresofprotectiongranted bythetribunal.Buttheproblemwiththis
approachisthattheprovisionsofArticle36havebeend raftedwithfinalawardsinmindand
thereforemaycausesomeproblemswhentryingtoenfor ceinterimmeasuresofprotection.For
instance,Article36requiresproofthattheagreement isnotvalidunderthecontrollinglawforthe
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courtstorefuseenforcement.Ifthisconditionwere usedincaseofinterimmeasures,theCourts
wouldhavetogointodetailregardingthecircumstan cessurroundingtheformationofagreement.
Thiswillcauseunnecessarydelays,whichwouldinturn frustratethewholepurposeofrequesting
interimmeasuresofprotectionandalsoeffectthefun ctioningofthetribunal.Likewise,
conditionsrequiringthecourtdecideuponwhetherthe subjectmatterofthedisputeisarbitrable,
whethertheawardhasbecomebindingontheparties,a ppointmentofthearbitrators,etc.would
delaytheenforcementanddefeatthepurposeofinteri mmeasures.Theconditiononpublicpolicy
hasbeenaddressedbygivingthecourtsthepowertore formulatewithoutchangingthesubstance
oftheinterimmeasure.Hence,thisproposaldoesnot seemtobesuitabletoeffectivelyaddress
theissueofrecognitionandenforcementofinterim measuresofprotection.Thesearethe
proposalscurrentlyunderconsiderationoftheworking groupandtheworkinggroupwould
proposethefinaldraftatalatterstage.
Asaconclusionfromtheabovediscussions,Ihavetri edtoprovideasuggestiveproposal
forUNCITRALModelLaw:
Article17:Arbitratorspowertograntinterimmeasures ofprotection
(1) Unless otherwise agreed by the parties, the arbitra l tribunal may, at the
requestofaparty,grantinterimmeasuresofprotectio n.
(2) An interim measure of protection is any temporarym easure, whether in the
form of an award or in another form, by which, at an y time prior to the
issuance of the award by which the dispute is finally d ecided, the arbitral
tribunal orders a party to: (a) Maintain or restore th e status quo pending
determination of the dispute (b) Take action that would  prevent, or refrain
from takingaction thatwouldcause, currentor immine ntharm;(c)Providea
preliminarymeans of securing assets out ofwhich a subs equent awardmay
besatisfied;or (d)Preserveevidencethatmaybere levantandmaterialtothe
resolutionofthedispute.
(3) The party requesting the interim measure of protecti on shall demonstrate
that: (a) Irreparable harmwill result if themeasure i snotordered, and such
harmsubstantiallyoutweighstheharmthatwillresult tothepartyaffectedby
the measure if the measure is granted; and (b) There i s a reasonable
possibility that the requestingpartywill succeedon th emerits, provided that
any determination on this possibility shall not affec t the discretion of the
arbitraltribunalinmakinganysubsequentdeterminations .
(4) Subject to paragraph (7) (b) (ii), the arbitral tribunal may require the
requesting party and any other party to provide appropriat e security as a
conditiontograntinganinterimmeasureofprotectio n.
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(5) The arbitral tribunal may modify or terminate an i nterim measure of
protection at any time in light of additional inform ation or a change of
circumstances.
(6) The requesting party shall, from the timeof the r equestonwards, inform the
arbitral tribunalpromptlyofanymaterialchangein the circumstanceson the
basis of which the party sought or the arbitral tribunal granted the interim
measureofprotection.
(7) (a) Unless otherwise agreed by the parties, the ar bitral tribunal may, in
exceptional circumstances, grant an interim measure of protection, without
notice to the party againstwhom themeasure is direc ted,when: (i) There is
an urgent need for themeasure; (ii) The circumstances  set out in paragraph
(3) are met; and (iii) The requesting party shows that  it is necessary to
proceed in thatmanner inorder to ensure that thepurpo seof themeasure is
not frustratedbefore itisgranted.(b)Therequesting partyshall:(i)Beliable
for anycosts anddamagescausedby themeasure to the partyagainstwhom
it is directed to the extent appropriate, taking into a ccount all of the
circumstancesof thecase,inlightofthefinaldis positionoftheclaimsonthe
merits; and (ii) Provide security in such form as the  arbitral tribunal
considers appropriate, for any costs and damages refer red to under
subparagraph (i), as a condition tograntingameasureun der thisparagraph;
(d) The party against whom the interim measure of prot ection is directed
under thisparagraphshallbegivennoticeof themeasur eandanopportunity
to be heard by the arbitral tribunalwithin forty-eight hours of thenotice,or
on such other date and time as is appropriate in the ci rcumstances; (e)Any
interimmeasureofprotectionorderedunder thisparagr aph shallbeeffective
for the period fixed by the tribunal, provided such period  does not exceed
more than twenty days from the date on which the me asure takes effect
against the other party and which period cannot be exte nded. This
subparagraph shall not affect the authority of the arbitr al tribunal to grant,
confirm,extend,ormodifyan interimmeasureofprote ctionunderparagraph
(1) after the party against whom the measure is direct ed has been given
notice and an opportunity to be heard; (f) A party reques ting an interim
measureofprotectionunderthisparagraphshallhavean obligationtoinform
the arbitral tribunalof all circumstances that the arbi tral tribunal is likely to
find relevant and material to its determination whe ther the requirements of
thisparagraphhavebeenmet;

Article9:CourtorderedInterimMeasures:
(4) The court shall have the same power of issuing inte rim measures of
protection for the purposes of and in relation to arbitr ationproceedingsas it
hasforthepurposesofandinrelationtoproceedings inthecourt.
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NewArticleonRecognitionandEnforcementofInter imMeasuresGrantedByArbitral
Tribunal:
(1) Upon an application by an interested party, the compet ent court shall refuse
to recognize and enforce an interim measure of protec tion referred to in
article17, irrespectiveof the country inwhich itwas ordered, if: * (a)party
againstwhomthemeasure is invokedfurnishesproof th at: (i)Thearbitration
agreement referred to in article 7 appears to not be va lid, inwhich case the
court may refer the issue of the validity of the arbit ration agreement to be
decidedby thearbitral tribunal inaccordancewithart icle16ofthisLaw;(ii)
Thepartyagainstwhomthe interimmeasureisinvoked wasnotgivenproper
notice of the appointment of an arbitrator or of the a rbitral proceedings in
which case the court may suspend the enforcement procee dings until the
parties have been heard by the arbitral tribunal; or (iii ) The party against
whom the interim measure is invoked was unable to prese nt its case with
respect to the interim measure in which case the court  may suspend the
enforcement proceedings until the parties have been hea rd by the arbitral
tribunal; or (iv) The interim measure has been terminat ed, suspended or
amended by the arbitral tribunal. (b) The court finds tha t: (i) The measure
requested is incompatible with the powers conferred upon the court by its
procedural laws, unless the court decides to reformulate  themeasure to the
extentnecessarytoadaptittoitsownpowersandproc eduresforthepurpose
of enforcing the measure; or (ii) The recognition or  enforcement of the
interimmeasurewouldbecontrarytothepublicpolicyof thisState.
(2) Upon application by an interested party, made with th e approval of the
arbitral tribunal, the competent court may, in its discr etion, refuse to
recognize and enforce an interimmeasure of protectio n referred to in article
17, irrespective of the country in which it was ordered , if the party against
whomthemeasureisinvokedfurnishesproofthatapplica tionforthesameor
similar interimmeasurehasbeenmade to a court in th isState, regardlessof
whetherthecourthastakenadecisionontheapplicat ion.
(3) The party who is seeking enforcement of an interi mmeasure shall promptly
inform the court of any termination, suspension or ame ndment of that
measure.
(4) In reformulating the measure under paragraph (1)(b)(i),  the court shall not
modifythesubstanceoftheinterimmeasure.
Paragraph(1)(a)(iii)doesnotapplytoaninterimmeas ureofprotectionthatwasordered
bythearbitraltribunalpursuanttoArticle17(7)above.
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CHAPTERV
CONCLUSION

Thecurrentpositiononinterimmeasuresavailableini nternationalarbitrationindifferent
legalsystems,includingthenationallegislations, courtruling,internationalinstitutionsand
internationalconventionshavebeenanalyzedinthe precedingchapters.Though,theconditions
moreorlessseemtobefavorableforinterimmeasures ofprotection,itisfeltthatthereisalotof
confusionsurroundingthisissue.Inspiteofthecriti cismforcourtinterventionandspecific
legislationsregulatingtribunalorderedinterimmeasur e,thereisanurgentneedforamore
favorableandharmonizedinternationalstructuretosuppo rtarbitrationforarbitrationtoadapt
itselftothechangingcircumstancesandremainasa nalternativedisputeresolutionmethodin
internationalcommerce.Forexample,thepositiononi nterimmeasuresinUnitedStatesisstillin
greatconfusion.Apartybeforeagreeingtoarbitration hastoknowtheexactpositionofdifferent
circuitsonthisimportantissue.Thecourtshavetaken differingviewsinboththeirauthorityto
grantinterimmeasuresandthatofthearbitrators.S owhenapartysignsanarbitrationagreement
involvingaUnitedStatesparty,ithasadauntingta skoffindingoutthecircuitcourtthattheywill
havetoapproachandthepositionthatthecourtismos tlikelytotakeinenforcingtheinterim
measures.ProbablythetimehascomefortheFederalA rbitrationActtobeamendedtomeetthe
realitiesofthecurrentinternationalsetup.
Asfarasthepresentsystemgoes,EnglishArbitratio nActprobablyistheonlynational
legislationthatcomesclosetoprovidingacomprehen sivecoverageofalltheissuesconcerned.
BoththeEnglishcourtsandthelegislationshavesuppo rtedtheprovisionofinterimmeasures
fromthecourtsandthearbitrators.AsseenintheC haptersIIandIII,traditionallytheEnglish
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havebeenfavorabletotheavailabilityofinterimmea suresovertheyears.ButevenintheEnglish
legislation,thereissomedoubtregardingtheenforc ementofprovisionalordersbythearbitrators
themselvesandthepowertoapproachthecourtsforenf orcement.Thispositionholdsgoodfor
mostofthecountriescivilandcommonlawbased.Hen ce,theneedforamoreharmonized
internationalsetuptoaddressthisissue.
TheworkofUNCITRALtoamendtheModelLaw,soas toprovideforissuesinvolved
intheinterimmeasuresofarbitrationisreallyimpor tant.Manynationsbothdevelopedand
developing,areconsideringtheUNCITRALModelLawa sabasisfordraftingtheirown
legislations.SoacomprehensiveModelLawwoulddefi nitelygoalongwayinsettingupamore
harmonizedviewonthisissue.Weareinastagewhe reUNCITRALisworkingtoprovide
directioninthisarea.Lookingattheextensivedis cussionssofarintheworkinggroup,they
wouldconsiderthevaryingaspectsinvolvedandwould comeupwithcoherent,extensiveand
universallyacceptableprovisionstodealwiththeall theissuessurroundingtheavailabilityof
interimmeasures.
Mostoftheinternationalinstitutionshaveadaptedt heirrulestoprovideinterimmeasures
ofprotectionfromthetribunals.However,eachruleha sshortcomingsofvaryingdegrees.WIPO,
AAAandICChaveprovidedthepartieswiththechoice ofincorporatingtheirOptionalRules,
whichhasbeendesignedspecificallytomeettheneed foremergentinterimreliefpending
arbitration.Theinternationalinstitutionsmayconsi deramendingtheirRulesbyprovidingamore
elaboratestructureforthetribunalstoworkwith.Sinc eissueslikethepreconditionsnecessaryfor
providinginterimrelief,thescopeoftherelieftha tthearbitratorscangrantetcarenotcontained
inmostoftherules,thearbitratorsmayhavediffic ultyindecidingwhetheraninterimmeasureis
necessaryandwhethertheyhavetheauthoritytogra ntsuchorder.Iwouldsuggestthat
UNCITRALworkinggroupshouldalsoworkontheUNCITRA LArbitrationRulestomakeitin
consonancewiththeamendmenttotheModelLaw,so partiesusingtheRulesforad-hoc
arbitrationandalsootherinstitutionscantakeadva ntage.
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